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7701(i)(2)(A)(i), but instead is treated as
part of the asset to which it relates.
Furthermore, any collateral supporting a
credit enhancement contract is not
treated as an asset of an entity solely
because it supports the guarantee
represented by that contract.

(ii) Credit enhancement contract
defined. For purposes of this section, a
credit enhancement contract is any
arrangement whereby a person agrees to
guarantee full or partial payment of the
principal or interest payable on a debt
obligation (or interest therein) or on a
pool of such obligations (or interests), or
full or partial payment on one or more
classes of debt obligations under which
an entity is the obligor, in the event of
defaults or delinquencies on debt
obligations, unanticipated losses or
expenses incurred by the entity, or
lower than expected returns on
investments. Types of credit
enhancement contracts may include, but
are not limited to, pool insurance
contracts, certificate guarantee
insurance contracts, letters of credit,
guarantees, or agreements whereby an
entity, a mortgage servicer, or other
third party agrees to make advances
(regardless of whether, under the terms
of the agreement, the payor is obligated,
or merely permitted, to make those
advances). An agreement by a debt
servicer to advance to an entity out of
its own funds an amount to make up for
delinquent payments on debt
obligations is a credit enhancement
contract. An agreement by a debt
servicer to pay taxes and hazard
insurance premiums on property
securing a debt obligation, or other
expenses incurred to protect an entity’s
security interests in the collateral in the
event that the debtor fails to pay such
taxes, insurance premium, or other
expenses, is a credit enhancement
contract.

(5) Certain assets not treated as debt
obligations—(i) In general. For purposes
of section 7701(i)(2)(A), real estate
mortgages that are seriously impaired
are not treated as debt obligations.
Whether a mortgage is seriously
impaired is based on all the facts and
circumstances including, but not
limited to: the number of days
delinquent, the loan-to-value ratio, the
debt service coverage (based upon the
operating income from the property),
and the debtor’s financial position and
stake in the property. However, except
as provided in paragraph (c)(5)(ii) of this
section, no single factor in and of itself
is determinative of whether a loan is
seriously impaired.

(ii) Safe harbor—(A) In general.
Unless an entity is receiving or
anticipates receiving payments with

respect to a mortgage, a single family
residential real estate mortgage is
seriously impaired if payments on the
mortgage are more than 89 days
delinquent, and a multi-family
residential or commercial real estate
mortgage is seriously impaired if
payments on the mortgage are more than
59 days delinquent. Whether an entity
anticipates receiving payments with
respect to a mortgage is based on all the
facts and circumstances.

(B) Payments with respect to a
mortgage defined. For purposes of
paragraph (c)(5)(ii)(A) of this section,
payments with respect to a mortgage
mean any payments on the mortgage as
defined in paragraph (f)(2)(i) of this
section if those payments are substantial
and relatively certain as to amount and
any payments on the mortgage as
defined in paragraph (f)(2) (ii) or (iii) of
this section.

(C) Entity treated as not anticipating
payments. With respect to any testing
day (as defined in § 301.7701(i)–3(c)(2)),
an entity is treated as not having
anticipated receiving payments on the
mortgage as defined in paragraph
(f)(2)(i) of this section if 180 days after
the testing day, and despite making
reasonable efforts to resolve the
mortgage, the entity is not receiving
such payments and has not entered into
any agreement to receive such
payments.

(d) Real estate mortgages or interests
therein defined—(1) In general. For
purposes of section 7701(i)(2)(A)(i), the
term real estate mortgages (or interests
therein) includes all—

(i) Obligations (including
participations or certificates of
beneficial ownership therein) that are
principally secured by an interest in real
property (as defined in paragraph (d)(3)
of this section);

(ii) Regular and residual interests in a
REMIC; and

(iii) Stripped bonds and stripped
coupons (as defined in section 1286(e)
(2) and (3)) if the bonds (as defined in
section 1286(e)(1)) from which such
stripped bonds or stripped coupons
arose would have qualified as real estate
mortgages or interests therein.

(2) Interests in real property and real
property defined—(i) In general. The
definition of interests in real property
set forth in § 1.856–3(c) of this chapter
and the definition of real property set
forth in § 1.856–3(d) of this chapter
apply to define those terms for purposes
of paragraph (d) of this section.

(ii) Manufactured housing. For
purposes of this section, the definition
of real property includes manufactured
housing, provided the properties qualify
as single family residences under

section 25(e)(10) and without regard to
the treatment of the properties under
state law.

(3) Principally secured by an interest
in real property—(i) Tests for
determining whether an obligation is
principally secured. For purposes of
paragraph (d)(1) of this section, an
obligation is principally secured by an
interest in real property only if it
satisfies either the test set out in
paragraph (d)(3)(i)(A) of this section or
the test set out in paragraph (d)(3)(i)(B)
of this section.

(A) The 80 percent test. An obligation
is principally secured by an interest in
real property if the fair market value of
the interest in real property (as defined
in paragraph (d)(2) of this section)
securing the obligation was at least
equal to 80 percent of the adjusted issue
price of the obligation at the time the
obligation was originated (that is, the
issue date). For purposes of this test, the
fair market value of the real property
interest is first reduced by the amount
of any lien on the real property interest
that is senior to the obligation being
tested, and is reduced further by a
proportionate amount of any lien that is
in parity with the obligation being
tested.

(B) Alternative test. An obligation is
principally secured by an interest in real
property if substantially all of the
proceeds of the obligation were used to
acquire, improve, or protect an interest
in real property that, at the origination
date, is the only security for the
obligation. For purposes of this test,
loan guarantees made by Federal, state,
local governments or agencies, or other
third party credit enhancement, are not
viewed as additional security for a loan.
An obligation is not considered to be
secured by property other than real
property solely because the obligor is
personally liable on the obligation.

(ii) Obligations secured by real estate
mortgages (or interests therein), or by
combinations of real estate mortgages
(or interests therein) and other assets—
(A) In general. An obligation secured
only by real estate mortgages (or
interests therein), as defined in
paragraph (d)(1) of this section, is
treated as an obligation secured by an
interest in real property to the extent of
the value of the real estate mortgages (or
interests therein). An obligation secured
by both real estate mortgages (or
interests therein) and other assets is
treated as an obligation secured by an
interest in real property to the extent of
both the value of the real estate
mortgages (or interests therein) and the
value of so much of the other assets that
constitute real property. Thus, under
this paragraph, a collateralized mortgage


