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and services to baseline. Compensatory
restoration is action taken to make the
environment and the public whole for
service losses that occur from the date
of the incident until recovery of the
injured natural resource.

Services

Natural resources are valued in terms
of the services or functions they provide
to other natural resources or the public.
Thus, under this proposed rule, services
refer to the ecological functions
performed by natural resources or the
public benefits derived therefrom. Such
services can be classified as follows:

(1) Ecological services—the physical,
chemical, and biological functions that
one natural resource provides for
another. Examples include provision of
food, protection from predation, nesting
habitat, and biodiversity, among others;
and

(2) Public services—the functions that
natural resources provide for the public.
Examples include fishing, hunting,
nature photography, education, and
access, among others.

Value

An individual’s value of a good is
represented by the amount of other
items that the individual is willing to
give up to obtain or is willing to accept
to forgo the good. The total value of a
natural resource or service includes
direct use values (e.g., values
individuals derive from consuming or
viewing a natural resource) and passive
use values (values not linked to direct
use, e.g., the value individuals derive
from knowing a natural resource exists).
In many contexts, particularly in
markets, value is represented in terms of
units of currency, the commonly
accepted form of exchange. However,
value can be measured using a variety
of possible measures, including units of
a resource service. In this proposed rule,
value can be measured either in terms
of units of resource services or dollar
amounts.

Subpart D—Preassessment Phase

I. Purpose

During the Preassessment Phase,
trustees make several critical
determinations that shape the remainder
of the assessment. Trustees must
initially determine whether actions
under OPA are justified, then proceed to
make early estimates about the types of
injury assessment and restoration
actions that may be warranted, based on
the circumstances of a given incident.

II. Determinations

A. Determination of Jurisdiction

In order for trustees to proceed with
restoration planning under OPA, certain
conditions must be met:

(1) An ‘‘incident’’ under OPA has
actually occurred (i.e., there has been a
discharge or substantial threat of a
discharge of oil);

(2) The incident does not fall within
exclusionary conditions set forth in
section 1002(c) of OPA (e.g., the
discharge was not allowed by federal
permit); and

(3) Natural resources under the
trusteeship of the trustees have or may
be affected as a result of the incident.

Frequently, the first two conditions
are determined by the response agency;
USCG or EPA may have already made
these determinations that OPA applies
to the incident before notifying trustees.
The third condition, however, is
necessarily determined by each trustee.
If any of these conditions is not met, the
trustees may not take additional action
under this proposed rule.

A determination that OPA applies and
that a trustee has jurisdiction to act
under OPA may trigger initiation of the
NRDA process.

B. Determination to Conduct Restoration
Planning

1. General

The key determination to be made by
trustees in the Preassessment Phase is
whether it appears likely that
restoration actions should be pursued
by the trustees. This determination
depends on the following conditions:

(a) Injuries likely have resulted or will
result from the incident;

(b) Response actions may not
adequately address the potential
injuries; and

(c) Feasible restoration actions exist to
address the potential injuries.

If any of the above conditions is not
met, trustees may not take additional
action under this part. However,
trustees may recover all reasonable
assessment costs incurred up to the
point when they determined that the
conditions were not met. If all of the
above conditions are met, the trustees
must issue a ‘‘Notice of Intent to
Conduct Restoration Planning’’ (Notice).
The form and content of this Notice will
vary depending on the circumstances of
individual incidents, and is discussed
below.

Other factors to consider during the
Preassessment Phase include: funding,
data collection, and opening the
administrative record. Trustees may also
need to consider the applicability of the

defenses to liability provided in OPA
section 1003 and the monetary caps on
liability provided in OPA section 1004.

2. Identifying Natural Resources and/or
Services at Risk

Determining whether natural
resources and/or services are, or are
likely to be, injured requires that
trustees consider the:

(a) Circumstances of the incident.
Factors to consider may include
geographic location, source, type, time
and duration, and volume of the
discharge;

(b) Characteristics of the discharge or
threatened discharge. Factors to
consider may include physical
parameters of the oil;

(c) Characteristics of the natural
resources. Factors to consider may
include the natural resources in the area
of the incident, the services they
provide, habitat and species types,
seasonal implications on sensitive life
stages, and unique ecological
components; and

(d) Potential for injury. Factors to
consider may include potential for
exposure, plausible pathways, causal
mechanisms, and availability of
assessment procedures and data to
analyze these factors.

3. Effectiveness of Response Actions in
Eliminating Injury

Once trustees ascertain that trust
resources and/or services are, or may be
expected to be, injured as a result of the
incident, trustees can make the
determination whether these concerns
are likely to be adequately addressed
through response actions. If response
actions will not alleviate residual
natural resource and/or service injuries,
trustees must determine whether there
is a need and potential for restoration
actions to address residual impacts, and
begin identifying these actions, to
facilitate the Restoration Planning Phase
of the NRDA process.

4. Early Identification of Potential
Restoration Actions

Whenever practicable, potential
restoration actions need to be identified
as early in the NRDA process as
possible. Such identification is needed
to help justify the decision to proceed
with an assessment that will lead to
restoration actions, and provide focus
for designing injury assessment studies
that will produce useful information on
the type and scale of restoration needed
for injured natural resources and
services. Some considerations important
to the early identification of restoration
actions include:


