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§ .670 Federal Register notice of
determination of prevailing practice.

(a) Pursuant to 8§ .625(b), the
Administrator shall publish in the
Federal Register a notice of the
Administrator’s determination of any
investigation regarding the prevailing
practice for the use of alien
crewmembers for particular longshore
activity(ies) in a particular U.S. port
(whether under an attestation or under
the automated vessel exception). Where
the Administrator has determined that
the prevailing practice in that U.S. port
does not permit such use of alien
crewmembers, and no timely request for
a hearing is filed pursuant to
8 .630, the Administrator’s
determination shall be the conclusive
determination for purposes of the Act
and subparts F and G of this part; the
Attorney General and ETA shall, upon
notice from the Administrator, take the
actions specified in § .665.
Where the Administrator has
determined that the prevailing practice
in that U.S. port at the time of the
investigation permits such use of alien
crewmembers, the Administrator shall,
in any subsequent investigation, give
that determination appropriate weight,
unless the determination is reversed in
proceedings under § .630 or
§ 655

(b) Where an interested party,
pursuant to § .630, requests a
hearing on the Administrator’s
determination, the Administrator shall,
upon the issuance of the decision of the
administrative law judge, publish in the
Federal Register a notice of the judge’s
decision as to the prevailing practice for
the longshore activity(ies) and U.S. port
at issue, if the administrative law judge:

(1) Reversed the determination of the
Administrator published in the Federal
Register pursuant to paragraph (a) of
this section; or

(2) Determines that the prevailing
practice for the particular activity in the
port does not permit the use of alien
crewmembers.

(c) If the administrative law judge
determines that the prevailing practice
in that port does not permit such use of
alien crewmembers, the judge’s decision
shall be the conclusive determination
for purposes of the Act and subparts F
and G of this part (unless and until
reversed by the Secretary on
discretionary review pursuant to
8§ .655). The Attorney General
and ETA shall upon notice from the
Administrator, take the actions specified
in§ .665.

(d) In the event that the Secretary,
upon discretionary review pursuant to
8 .655, issues a decision that
reverses the administrative law judge on

a matter on which the Administrator has
published notices in the Federal
Register pursuant to paragraphs (a) and
(b) of this section, the Administrator
shall publish in the Federal Register a
notice of the Secretary’s decision and
shall notify the Attorney General and
ETA.

(1) Where the Secretary reverses the
administrative law judge and
determines that, contrary to the judge’s
decision, the prevailing practice for the
longshore activity(ies) in the U.S. port at
issue does not permit the use of alien
crewmembers, the Secretary’s decision
shall be the conclusive determination
for purposes of the Act and subparts F
and G of this part. Upon notice from the
Administrator, the Attorney General and
ETA shall take the actions specified in
§ .665.

(2) Where the Secretary reverses the
administrative law judge and
determines that, contrary to the judge’s
decision, the use of alien crewmembers
is permitted by the prevailing practice
for the longshore activity(ies) in the U.S.
port at issue, the judge’s decision shall
no longer have the conclusive effect
specified in paragraph (b) of this
section. Upon notice from the
Administrator, the Attorney General and
ETA shall cease the actions specified in
8§ .665.

§ .675 Non-applicability of the
Equal Access to Justice Act.

A proceeding under subpart G of this
part is not subject to the Equal Access
to Justice Act, as amended, 5 U.S.C. 504.
In such a proceeding, the administrative
law judge shall have no authority to
award attorney fees and/or other
litigation expenses pursuant to the
provisions of the Equal Access to Justice
Act.

Adoption of the Joint Interim Final
Rule

The agency specific adoption of the
joint interim final rule, which appears at
the end of the common preamble,
appears below:

TITLE 20—EMPLOYEES’ BENEFITS

CHAPTER V—EMPLOYMENT AND
TRAINING ADMINISTRATION,
DEPARTMENT OF LABOR

Accordingly, for the reasons set forth
in the preamble, Chapter V of Title 20,
Code of Federal Regulations, is
amended as follows:

PART 655—TEMPORARY
EMPLOYMENT OF ALIENS IN THE
UNITED STATES

1. The Authority citation for part 655
is revised to read as follows:

Authority: Section 655.0 issued under 8
U.S.C. 1101(a)(15)(H) (i) and (ii), 1182 (m)
and (n), 1184, 1188, and 1288 (c) and (d); 29
U.S.C. 49 et seq.; sec. 3(c)(1), Pub. L. 101-
238, 103 Stat. 2099, 2103 (8 U.S.C. 1182
note); sec. 221(a), Pub. L. 101-649, 104 Stat.
4978, 5027 (8 U.S.C. 1184 note); Pub. L. 103—
206, 107 Stat 2419; and 8 CFR 214.2(h)(4)(i).

Section 655.00 issued under 8 U.S.C.
1101(a)(15)(H)(ii), 1184, and 1188; 29 U.S.C.
49 et seq.; and 8 CFR 214.2(h)(4)(i).

Subparts A and C issued under 8 U.S.C.
1101(a)(15)(H)(ii)(b) and 1184; 29 U.S.C. 49 et
seq.; and 8 CFR 214.2(h)(4)(i).

Subpart B issued under 8 U.S.C.
1101(a)(15)(H)(ii)(a), 1184, and 1188; and 29
U.S.C. 49 et seq.

Subparts D and E issued under 8 U.S.C.
1101(a)(15)(H)(i)(a), 1182(m), and 1184; 29
U.S.C. 49 et seq.; and sec. 3(c)(1), Pub. L.
101-238, 103 Stat. 2099, 2103 (8 U.S.C. 1182
note).

Subparts F and G issued under 8 U.S.C.
1184 and 1288 (c) and (d); 29 U.S.C. 49 et
seq.; and Pub. L. 103-206, 107 Stat 2419.

Subparts H and | issued under 8 U.S.C.
1101(a)(15)(H)(i)(b), 1182(n), and 1184; 29
U.S.C. 49 et seq.; and sec. 303(a)(8), Pub. L.
102-232, 105 Stat. 1733, 1748 (8 U.S.C. 1182
note).

Subparts J and K issued under 29 U.S.C. 49
et seq.; and sec. 221(a), Pub. L. 101-649, 104
Stat. 4978, 5027 (8 U.S.C. 1184 note).

2. Part 655 is amended by revising
subparts F and G to read as set forth in
the joint interim final rule at the end of
the common preamble.

Subpart F—Attestations by Employers
Using Alien Crewmembers for Longshore
Activities in U.S. Ports

General Provisions

Sec.
655.500 Purpose, procedure and
applicability of subparts F and G of this
part.
655.501
655.502

Overview of responsibilities.

Definitions.

655.510 Employer attestations.

655.520 Special provisions regarding
automated vessels.

Alaska Exception

655.530 Special provisions regarding the
performance of longshore activities at
locations in the State of Alaska.

655.531 Who may submit attestations for
locations in Alaska?

655.532 Where and when should
attestations be submitted for locations in
Alaska?

655.533 What should be submitted for
locations in Alaska?

655.534 The first attestation element for
locations in Alaska: Bona fide request for
dispatch of United States longshore
workers.

655.535 The second attestation element for
locations in Alaska: Employment of
United States longshore workers.

655.536 The third attestation element for
locations in Alaska: No intention or
design to influence bargaining
representative election.



