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return to the employer, or the
employer’s agent or representative at a
U.S. address, one copy of the attestation
form submitted by the employer, with
ETA’s acceptance indicated thereon.
The employer may then use alien
crewmembers for the particular activity
of longshore work at the U.S. port cited
in the attestation in accordance with
INS regulations.

(ii) DOL is not the guarantor of the
accuracy, truthfulness or adequacy of an
attestation accepted for filing.

(2) Unacceptable attestations. ETA
shall not accept an attestation for filing
and shall return such attestation to the
employer, or the employer’s agent or
representative at a U.S. address, when
one of the following conditions exists:

(i) When the Form ETA 9033 is not
properly filled out. Examples of
improperly filled out Form ETA 9033’s
include instances where the employer
has neglected to check all the necessary
boxes, or where the employer has failed
to include the name of the port where
it intends to use the alien crewmembers
for longshore work, or where the
employer has named a port that is not
listed in Appendix A and has failed to
submit facts and evidence to support a
showing that the location is a port as
defined by §llll.502, or when the
employer has failed to sign the
attestation or to designate an agent in
the United States;

(ii) When the Form ETA 9033 with
accompanying documentation is not
received by ETA at least 14 days prior
to the date of performance of the first
activity indicated on the Form ETA
9033; unless the employer is claiming
an unanticipated emergency, has
included documentation which
supports such claim, and ETA has
found the claim to be valid;

(iii) When the Form ETA 9033 does
not include accompanying
documentation for each of the
requirements set forth at §llll.510
(d) through (f);

(iv) When the accompanying
documentation required by paragraph
(c) of this section submitted by the
employer, on its face, is inconsistent
with the requirements set forth at
§llll.510 (d) through (f). Examples
of such a situation include instances
where the Form ETA 9033 pertains to
one port and the accompanying
documentation to another; where the
Form ETA 9033 pertains to one activity
of longshore work and the
accompanying documentation obviously
refers to another; or where the
documentation clearly indicates that
only thirty percent, instead of the
required fifty percent, of the activity

attested to is performed by alien
crewmembers;

(v) When the Administrator, Wage
and Hour Division, has notified ETA, in
writing, after an investigation pursuant
to subpart G of this part, that the
particular activity of longshore work
which the employer has attested is the
prevailing practice at a particular port,
is not, in fact, the prevailing practice at
the particular port;

(vi) When the Administrator, Wage
and Hour Division, has notified ETA, in
writing, that a cease and desist order has
been issued pursuant to subpart G of
this part, with respect to the attesting
employer’s performance of the
particular activity and port, in violation
of a previously accepted attestation;

(vii) When the Administrator, Wage
and Hour Division, has notified ETA, in
writing, after an investigation pursuant
to subpart G of this part, that the
particular employer has misrepresented
or failed to comply with an attestation
previously submitted and accepted for
filing, but in no case for a period of
more than one year after the date of the
Administrator’s notice and provided
that INS has not advised ETA that the
prohibition is in effect for a lesser
period; or

(viii) When the Administrator, Wage
and Hour Division, has notified ETA, in
writing, that the employer has failed to
comply with any penalty, sanction, or
other remedy assessed in a final agency
action following an investigation by the
Wage and Hour Division pursuant to
subpart G of this part.

(3) Resubmission. If the attestation is
not accepted for filing pursuant to the
categories set forth in paragraph (g)(2) of
this section, ETA shall return to the
employer, or the employer’s agent or
representative, at a U.S. address, the
attestation form and accompanying
documentation submitted by the
employer. ETA shall notify the
employer, in writing, of the reason(s)
that the attestation is unacceptable.
When an attestation is found to be
unacceptable pursuant to paragraphs
(g)(2) (i) through (iv) of this section, the
employer may resubmit the attestation
with the proper documentation. When
an attestation is found to be
unacceptable pursuant to paragraphs
(g)(2) (v) through (viii) of this section
and returned, such action shall be the
final decision of the Secretary of Labor.

(h) Effective date and validity of filed
attestations. An attestation is filed and
effective as of the date it is accepted and
signed by the regional Certifying Officer.
Such attestation is valid for the 12-
month period beginning on the date of
acceptance for filing, unless suspended
or invalidated pursuant to subpart G of

this part or paragraph (i) of this section.
The filed attestation expires at the end
of the 12-month period of validity.

(i) Suspension or invalidation of filed
attestations. Suspension or invalidation
of an attestation may result from
enforcement action(s) under subpart G
of this part (i.e., investigation(s)
conducted by the Administrator or cease
and desist order(s) issued by the
Administrator regarding the employer’s
misrepresentation in or failure to carry
out its attestation); or from a discovery
by ETA that it made an error in
accepting the attestation because such
attestation falls within one of the
categories set forth in paragraph (g)(2) of
this section.

(1) Result of Wage and Hour Division
action. Upon the determination of a
violation under subpart G of this part,
the Administrator shall, pursuant to
§llll.660(b), notify the Attorney
General of the violation and of the
Administrator’s notice to ETA.

(2) Result of ETA action. If, after
accepting an attestation for filing, ETA
finds that the attestation is unacceptable
because it falls within one of the
categories set forth at paragraph (g)(2) of
this section, and as a result, ETA
suspends or invalidates the attestation,
ETA shall notify the Attorney General of
such suspension or invalidation and
shall return a copy of the attestation
form to the employer, or the employer’s
agent or representative, at a U.S.
address. ETA shall notify the employer,
in writing, of the reason(s) that the
attestation is suspended or invalidated.
When an attestation is found to be
suspended or invalidated pursuant to
paragraphs (g)(2) (i) through (iv) of this
section, the employer may resubmit the
attestation with the proper
documentation. When an attestation is
suspended or invalidated because it
falls within one of the categories in
paragraphs (g)(2) (v) through (viii) of
this section, such action shall be the
final decision of the Secretary of Labor,
except as set forth in subpart G of this
part.

(j) Withdrawal of accepted
attestations. (1) An employer who has
submitted an attestation which has been
accepted for filing may withdraw such
attestation at any time before the 12-
month period of its validity terminates,
unless the Administrator has found
reasonable cause under subpart G to
commence an investigation of the
particular attestation. Such withdrawal
may be advisable, for example, when
the employer learns that the particular
activity(ies) of longshore work which it
has attested is the prevailing practice to
perform with alien crewmembers may
not, in fact, have been the prevailing


