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the automated vessel exception see
§llll.520 of this part.

(2) Documentation. In assembling the
facts and evidence required by
paragraph (d)(1) of this section, the
employer may consult with the port
authority which has jurisdiction over
the local port, the collective bargaining
representative(s) of longshore workers at
the local port, other employers, or any
other entity which is familiar with the
practices at the port. Such
documentation shall include a written
summary of a survey of the experience
of shipmasters who entered the local
port in the previous year; or a letter,
affidavit, or other written statement
from an appropriate local port authority
regarding the use of alien crewmembers
to perform the longshore activity at the
port in the previous year; or other
documentation of comparable weight.
Written statements from collective
bargaining representatives and/or
shipping agents with direct knowledge
of practices regarding the use of alien
crewmembers in the local port may also
be pertinent. Such documentation shall
accompany the Form ETA 9033, and
any underlying documentation which
supports the employer’s burden of proof
shall be maintained in the employer’s
records at the office of the U.S. agent as
required by paragraph (c)(1) of this
section.

(e) The second attestation element: no
strike or lockout; no intention or design
to influence bargaining representative
election. (1) The employer shall attest
that, at the time of submitting the
attestation, there is not a strike or
lockout in the course of a labor dispute
covering the employer’s activity, and
that it will not use alien crewmembers
during a strike or lockout after filing the
attestation. The employer shall also
attest that the employment of such
aliens is not intended or designed to
influence an election for a bargaining
representative for workers in the local
port. Labor disputes for purposes of this
attestation element relate only to those
involving longshore workers at the port
of intended employment. This
attestation element applies to strikes
and lockouts and elections of bargaining
representatives at the local port where
the use of alien crewmembers for
longshore work is intended.

(2) Documentation. As documentation
to substantiate the requirement in
paragraph (e)(1) of this section, an
employer may submit a statement of the
good faith efforts made to determine
whether there is a strike or lockout at
the particular port, as, for example, by
contacting the port authority or the
collective bargaining representative for
longshore workers at the particular port.

(f) The third attestation element:
notice of filing. The employer of alien
crewmembers shall attest that at the
time of filing the attestation, notice of
filing has been provided to the
bargaining representative of the
longshore workers in the local port, or,
where there is no such bargaining
representative, notice of the filing has
been provided to longshore workers
employed at the local port through
posting in conspicuous locations and
through other appropriate means.

(1) Notification of bargaining
representative. No later than the date
the attestation is received by DOL to be
considered for filing, the employer of
alien crewmembers shall notify the
bargaining representative (if any) of
longshore workers at the local port that
the attestation is being submitted to
DOL. The notice shall include a copy of
the Form ETA 9033, shall state the
activity(ies) for which the attestation is
submitted, and shall state in that notice
that the attestation and accompanying
documentation are available at the
national office of ETA for review by
interested parties. The employer may
have its owner, agent, consignee,
master, or commanding officer provide
such notice. Notices under this
paragraph (f)(1) shall include the
following statement: ‘‘Complaints
alleging misrepresentation of material
facts in the attestation and/or failure to
comply with the terms of the attestation
may be filed with any office of the Wage
and Hour Division of the United States
Department of Labor.’’

(2) Posting notice where there is no
bargaining representative. If there is no
bargaining representative of longshore
workers at the local port when the
employer submits an attestation to ETA,
the employer shall provide written
notice to the port authority for
distribution to the public on request. In
addition, the employer shall post one or
more written notices at the local port,
stating that the attestation with
accompanying documentation has been
submitted, the activity(ies) for which
the attestation has been submitted, and
that the attestation and accompanying
documentation are available at the
national office of ETA for review by
interested parties. Such posted notice
shall be clearly visible and
unobstructed, and shall be posted in
conspicuous places where the longshore
workers readily can read the posted
notice on the way to or from their
duties. Appropriate locations for posting
such notices include locations in the
immediate proximity of mandatory Fair
Labor Standards Act wage and hour
notices and Occupational Safety and
Health Act occupational safety and

health notices. The notice shall include
a copy of the Form ETA 9033 filed with
DOL, shall provide information
concerning the availability of
supporting documents for examination
at the national office of ETA, and shall
include the following statement:
‘‘Complaints alleging misrepresentation
of material facts in the attestation and/
or failure to comply with the terms of
the attestation may be filed with any
office of the Wage and Hour Division of
the United States Department of Labor.’’

(3) Documentation. The employer
shall provide a statement setting forth
the name and address of the person to
whom the notice was provided and
where and when the notice was posted
and shall attach a copy of the notice.

(g) Actions on attestations submitted
for filing. Once an attestation has been
received from an employer, a
determination shall be made by the
regional Certifying Officer whether to
accept the attestation for filing or return
it. The regional Certifying Officer may
request additional explanation and/or
documentation from the employer in
making this determination. An
attestation which is properly filled out
and which includes accompanying
documentation for each of the
requirements set forth at
§llll.510(d) through (f) shall be
accepted for filing by ETA on the date
it is signed by the regional Certifying
Officer unless it falls within one of the
categories set forth in paragraph (g)(2) of
this section. Once an attestation is
accepted for filing, ETA shall then
follow the procedures set forth in
paragraph (g)(1) of this section. Upon
acceptance of the employer’s attestation
by ETA, the attestation and
accompanying documentation will be
forwarded and shall be available in a
timely manner for public examination at
the ETA national office. ETA shall not
consider information contesting an
attestation received by ETA prior to the
determination to accept or return the
attestation for filing. Such information
shall not be made part of ETA’s
administrative record on the attestation,
but shall be referred to ESA to be
processed as a complaint pursuant to
subpart G of this part if the attestation
is accepted by ETA for filing.

(1) Acceptance. (i) If the attestation is
properly filled out and includes
accompanying documentation for each
of the requirements at §llll.510(d)
through (f), and does not fall within one
of the categories set forth at paragraph
(g)(2) of this section, ETA shall accept
the attestation for filing, provide
notification to the INS office having
jurisdiction over the port where
longshore work will be performed, and


