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conduct an investigation. In such an
investigation, the employer shall have
the burden of proving that no such
collective bargaining agreement exists.

(3) Ports for which attestations may be
filed. Employers may file an attestation
for a port which is listed in Appendix
A (U.S. Seaports) to this subpart.
Employers may also file an attestation
for a particular location not in
Appendix A to this subpart if additional
facts and evidence are submitted with
the attestation to demonstrate that the
location is a port, meeting all of the
criteria as defined by §llll.502 of
this part.

(4) Attestation elements. The
attestation elements referenced in
paragraph (c)(1) of this section are
mandated by sec. 258(c)(1)(B) of the Act
(8 U.S.C. 1288(c)(1)(B)). Section
258(c)(1)(B) of the Act requires
employers who seek to have alien
crewmembers engage in a longshore
activity to attest as follows:

(i) The performance of the activity by
alien crewmembers is permitted under
the prevailing practice of the particular
port as of the date of filing of the
attestation;

(ii) The use of the alien crewmembers
for such activity is not during a strike
or lockout in the course of a labor
dispute, and is not intended or designed
to influence an election of a bargaining
representative for workers in the local
port; and

(iii) Notice of the attestation has been
provided by the owner, agent,
consignee, master, or commanding
officer to the bargaining representative
of longshore workers in the local port,
or, where there is no such bargaining
representative, notice has been provided
to longshore workers employed at the
local port.

(d) The first attestation element:
prevailing practice. For an employer to
be in compliance with the first
attestation element, it is required to
have been the prevailing practice during
the 12-month period preceding the
filing of the attestation, for a particular
activity of longshore work at the
particular port to be performed by alien
crewmembers. For each port, a
prevailing practice can exist for any of
four different types of longshore work:
loading of cargo, unloading of cargo,
operation of cargo-related equipment, or
handling of mooring lines. It is thus
possible that at a particular port it is the
prevailing practice for alien
crewmembers to unload vessels but not
the prevailing practice to load them. An
employer shall indicate on the
attestation form which of the four
longshore activities it is claiming is the

prevailing practice for such work to be
performed by alien crewmembers.

(1) Establishing a prevailing practice.
(i) In establishing that a particular

activity of longshore work is the
prevailing practice at a particular port,
an employer shall submit facts and
evidence to show that in the 12-month
period preceding the filing of the
attestation, one of the following
conditions existed:

(A) Over fifty percent of vessels
docking at the port used alien
crewmembers for the activity; or

(B) Alien crewmembers made up over
fifty percent of the workers in the port
who engaged in the activity.

(ii) Prevailing practice after Secretary
of State determination of non-
reciprocity. Section 258(d) of the Act
provides a reciprocity exception
(separate from the prevailing practice
exception) to the prohibition on
performance of longshore work by alien
crewmembers in U.S. ports. However,
this reciprocity exception becomes
nonapplicable where the Secretary of
State determines that, for a particular
activity of longshore work, a particular
country (by law, regulation, or practice)
prohibits such activity by U.S.
crewmembers in its ports. When the
Secretary of State places a country on
the non-reciprocity list (which means,
for the purposes of this section,
Prohibitions on longshore work by U.S.
nationals; listing by country at 22 CFR
89.1), crewmembers on vessels from that
country (that is, vessels that are
registered in that country or vessels
whose majority ownership interest is
held by nationals of that country) are
not permitted to perform longshore
work in U.S. waters, absent applicability
of some exception other than the
reciprocity exception. The Secretary of
State’s determination has the following
effects in the establishment of a
prevailing practice for a particular
longshore activity at a particular U.S.
port for purposes of the prevailing
practice exception.

(A) An employer from any country,
other than the country which is placed
on the non-reciprocity list, may include
the longshore activities performed by
alien crewmembers on all vessels in
establishing the prevailing practice for a
particular longshore activity in a
particular port.

(B) An employer from a country
which is placed on the non-reciprocity
list may file an attestation for the
prevailing practice exception under the
standards and requirements established
in this subpart F (except as provided in
paragraph (d)(1)(ii)(C) of this section),
provided that the attestation is filed at
least 12 months after the date on which

the employer’s country is placed on the
list.

(C) An employer from a country
which is placed on the non-reciprocity
list may file an attestation pursuant to
the prevailing practice exception earlier
than 12 months from the date on which
the employer’s country is placed on the
list, except that the following
restrictions shall apply to such
attestation:

(1) The employer shall submit facts
and evidence to show that, for the 12-
month period preceding the date of the
attestation, the use of alien
crewmembers to perform a particular
activity of longshore work was
permitted by the prevailing practice in
the port (as defined in paragraph
(d)(1)(i) of this section) without
considering or including such activity
by crewmembers on vessels from the
employer’s country; or

(2) The employer shall submit facts
and evidence (including data on
activities performed by crewmembers
on vessels from the employer’s country)
to show that the use of alien
crewmembers to perform a particular
activity of longshore work was
permitted by the prevailing practice in
the port (as defined in paragraph
(d)(1)(i) of this section) for one of two
periods—

(i) For the employer whose country
has not previously been on the non-
reciprocity list, the period is the
continuous 12-month period prior to
May 28, 1991 (the effective date of
section 258 of the Act); or

(ii) For the employer whose country
was at some time on the non-reciprocity
list, but was subsequently removed from
the non-reciprocity list and then
restored to the non-reciprocity list (on
one or more occasions), the period is the
last continuous 12-month period during
which the employer’s country was not
under the reciprocity exception (that is,
was listed on the non-reciprocity list).

(iii) For purposes of this paragraph
(d)(1):

(A) ‘‘Workers in the port engaged in
the activity’’ means any person who
performed the activity in any calendar
day;

(B) Vessels shall be counted each time
they dock at the particular port):

(C) Vessels exempt from section 258
of the INA for safety and environmental
protection shall not be included in
counting the number of vessels which
dock at the port (see Department of
Transportation Regulations); and

(D) Automated vessels shall not be
included in counting the number of
vessels which dock at the port. For
establishing a prevailing practice under


