
3956 Federal Register / Vol. 60, No. 12 / Thursday, January 19, 1995 / Rules and Regulations

lll.533 What should be submitted for
locations in Alaska?

lll.534 The first attestation element for
locations in Alaska: Bona fide request for
dispatch of United States longshore
workers.

lll.535 The second attestation element
for locations in Alaska: Employment of
United States longshore workers.

lll.536 The third attestation element for
locations in Alaska: No intention or
design to influence bargaining
representative election.

lll.537 The fourth attestation element
for locations in Alaska: Notice of filing.

lll.538 Actions on attestations
submitted for filing for locations in
Alaska.

lll.539 Effective date and validity of
filed attestations for locations in Alaska.

lll.540 Suspension or invalidation of
filed attestations for locations in Alaska.

lll.541 Withdrawal of accepted
attestations for locations in Alaska.

Public Access

lll.550 Public access.
Appendix A to Subpart F—U.S. Seaports

Subpart G—Enforcement of the Limitations
Imposed on Employers Using Alien
Crewmembers for Longshore Activities in
U.S. Ports

Sec.
lll.600 Enforcement authority of

Administrator, Wage and Hour Division.
lll.605 Complaints and investigative

procedures.
lll.610 Automated vessel exception to

prohibition on utilization of alien
crewmember(s) to perform longshore
activity(ies) at a U.S. port.

lll.615 Cease and desist order.
lll.620 Civil money penalties and other

remedies.
lll.625 Written notice, service and

Federal Register publication of
Administrator’s determination.

lll.630 Request for hearing.
lll.635 Rules of practice for

administrative law judge proceedings.
lll.640 Service and computation of

time.
lll.645 Administrative law judge

proceedings.
lll.650 Decision and order of

administrative law judge.
lll.655 Secretary’s review of

administrative law judge’s decision.
lll.660 Administrative record.
lll.665 Notice to the Attorney General

and the Employment and Training
Administration.

lll.670

Federal Register notice of determination
of prevailing practice.

lll.675 Non-applicability of the Equal
Access to Justice Act.

Subpart F—Attestations by Employers
Using Alien Crewmembers for
Longshore Activities in U.S. Ports

General Provisions

§lll.500 Purpose, procedure and
applicability of subparts F and G of this
part.

(a) Purpose. (1) Section 258 of the
Immigration and Nationality Act (‘‘Act’’)
prohibits nonimmigrant alien
crewmembers admitted to the United
States on D-visas from performing
longshore work at U.S. ports except in
five specific instances:

(i) Where the vessel’s country of
registration does not prohibit U.S.
crewmembers from performing
longshore work in that country’s ports
and nationals of a country (or countries)
which does not prohibit U.S.
crewmembers from performing
longshore work in that country’s ports
hold a majority of the ownership
interest in the vessel, as determined by
the Secretary of State (henceforth
referred to as the ‘‘reciprocity
exception’’);

(ii) Where there is in effect in a local
port one or more collective bargaining
agreement(s), each covering at least
thirty percent of the longshore workers,
and each permitting the activity to be
performed under the terms of such
agreement(s);

(iii) Where there is no collective
bargaining agreement covering at least
thirty percent of the longshore workers
at the particular port and an attestation
with accompanying documentation has
been filed with the Department of Labor
attesting that, among other things, the
use of alien crewmembers to perform a
particular activity of longshore work is
permitted under the prevailing practice
of the particular port (henceforth
referred to as the ‘‘prevailing practice
exception’’);

(iv) Where the longshore work is to be
performed at a particular location in the
State of Alaska and an attestation with
accompanying documentation has been
filed with the Department of Labor
attesting that, among other things,
before using alien crewmembers to
perform the activity specified in the
attestation, the employer will make a
bona fide request for and employ United
States longshore workers who are
qualified and available in sufficient
numbers from contract stevedoring
companies, labor organizations
recognized as exclusive bargaining

representatives of United States
longshore workers, and private dock
operators (henceforth referred to as the
‘‘Alaska exception’’); or

(v) Where the longshore work
involves an automated self-unloading
conveyor belt or vacuum-actuated
system on a vessel and the
Administrator has not previously
determined that an attestation must be
filed pursuant to this part as a basis for
performing those functions (henceforth
referred to as the ‘‘automated vessel
exception’’).

(2) The term ‘‘longshore work’’ does
not include the loading or unloading of
hazardous cargo, as determined by the
Secretary of Transportation, for safety
and environmental protection. The
Department of Justice, through the
Immigration and Naturalization Service
(INS), determines whether an employer
may use alien crewmembers for
longshore work at U.S. ports. In those
cases where an employer must file an
attestation in order to perform such
work, the Department of Labor shall be
responsible for accepting the filing of
such attestations. Subpart F of this part
sets forth the procedure for filing
attestations with the Department of
Labor for employers proposing to use
alien crewmembers for longshore work
at U.S. ports under the prevailing
practice exception, the Alaska
exception, and where it has been
determined that an attestation is
required under the automated vessel
exception listed in paragraph (a)(1)(iv)
of this section. Subpart G of this part
sets forth complaint, investigation, and
penalty provisions with respect to such
attestations.

(b) Procedure. (1) Under the
prevailing practice exception in sec.
258(c) of the Act, and in those cases
where it has been determined that an
attestation is required under the
automated vessel exception for
longshore work to be performed at
locations other than in the State of
Alaska, the procedure involves filing an
attestation with the Department of Labor
attesting that:

(i) The use of alien crewmembers for
a particular activity of longshore work is
the prevailing practice at the particular
port;

(ii) The use of alien crewmembers is
not during a strike or lockout nor
designed to influence the election of a
collective bargaining representative; and

(iii) Notice of the attestation has been
provided to the bargaining
representative of longshore workers in
the local port, or, where there is none,
notice has been provided to longshore
workers employed at the local port.


