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DEPARTMENT OF LABOR

Employment and Training
Administration

20 CFR Part 655

RIN 1205-AB03

Wage and Hour Division

29 CFR Part 506
RIN 1215-AA90

Attestations by Employers Using Alien
Crewmembers for Longshore Activities
in U.S. Ports

AGENCIES: Employment and Training
Administration and Wage and Hour
Division, Employment Standards
Administration, Labor.

ACTION: Interim final rule; request for
comments.

SUMMARY: The Employment and
Training Administration (ETA) and the
Employment Standards Administration
(ESA) of the Department of Labor (DOL
or Department) are promulgating
regulations to implement amendments
to existing regulations governing the
filing and enforcement of attestations by
employers seeking to use alien
crewmembers to perform longshore
work in the U.S. The amendments relate
to employers’ use of alien crewmembers
to perform longshore work at locations
in the State of Alaska. Under the
Immigration and Nationality Act
employers, in certain circumstances, are
required to submit these attestations to
DOL in order to be allowed by the
Immigration and Naturalization Service
(INS) to use alien crewmembers to
perform specified longshore activities at
locations in the State of Alaska. The
attestation process is administered by
ETA, while complaints and
investigations regarding the attestations
are handled by ESA.
DATES: Effective Date: The interim final
rule promulgated in this document is
effective on February 21, 1995.
Comments: Written comments on the
interim final rule are invited from
interested parties. Comments shall be
submitted by March 20, 1995.
ADDRESSES: Submit comments to: Doug
Ross, Assistant Secretary, Employment
and Training Administration,
Department of Labor, Room N—-4456,
200 Constitution Avenue NW.,
Washington, DC 20210.
FOR FURTHER INFORMATION CONTACT: On
20 CFR part 655, subpart F, and 29 CFR
part 506, subpart F, contact Flora T.
Richardson, Chief, Division of Foreign
Labor Certifications, U.S. Employment

Service, Employment and Training
Administration, Department of Labor,
Room N-4456, 200 Constitution Avenue
NW., Washington, DC 20210.
Telephone: (202) 219-5263 (this is not
a toll-free number).

On 20 CFR part 655, subpart G, and
29 CFR part 506, subpart G, contact
Solomon Sugarman, Chief, Farm Labor
Programs, Wage and Hour Division,
Employment Standards Administration,
Department of Labor, Room S-3502, 200
Constitution Avenue NW., Washington,
DC 20210. Telephone: (202) 219-7605
(this is not a toll-free number).

SUPPLEMENTARY INFORMATION:
I. Paperwork Reduction Act

The information collection
requirements of the Form ETA 9033-A
under the Alaska exception and
contained in this rule have been
submitted to the Office of Management
and Budget (OMB) for clearance under
the Paperwork Reduction Act of 1980
(44 U.S.C. 3501 et seq.) and have been
assigned OMB Control No. 1205-0352.
The information collection requirements
of the Form ETA 9033 under the
prevailing practice exception, assigned
OMB Control No. 1205-0309, remain
unchanged by this rulemaking. The
Form ETA 9033 was published in the
Federal Register with the final rule to
implement the prevailing practice
exception on September 8, 1992 (57 FR
40966).

The Employment and Training
Administration estimates that
employers will be submitting up to 350
attestations per year under the Alaska
exception. The public reporting burden
for this collection of information is
estimated to average 3 hours per
response, including the time for
reviewing instructions, searching
existing information/data sources,
gathering and maintaining the
information/data needed, and
completing and reviewing the
attestation. It is likely that the burden
will be considerably less in the second
and subsequent years in which an
employer submits an attestation.

Written comments on the collection of
information requirements should be
sent to the Office of Information and
Regulatory Affairs, Office of
Management and Budget, Attention:
Desk Officer for Employment and
Training Administration, Washington,
DC 20503.

11. Background

The Coast Guard Authorization Act of
1993, Pub. L. 103-206, 107 Stat. 2419
(Coast Guard Act), was enacted on
December 20, 1993. Among other things,

the Coast Guard Act amended section
258 of the Immigration and Nationality
Act (INA) (8 U.S.C. 1101 et seq.) which
places limitations on the performance of
longshore work by alien crewmembers
in U.S. ports.

The loading and unloading of vessels
had traditionally been performed by
U.S. longshore workers. However, until
passage of the Immigration Act of 1990
(IMMACT 90), Pub. L. 101-649, 104
Stat. 4978, (November 29, 1990), alien
crewmembers had also been allowed by
Immigration and Naturalization Service
(INS) regulation to do this kind of work
in U.S. ports, because longshore work
was considered to be within the scope
of permitted employment for alien
crewmembers. The IMMACT 90 limited
this practice in order to provide greater
protection to U.S. longshore workers.

Prior to the Coast Guard Act’s
enactment, section 258 of the INA
prohibited alien crewmembers admitted
with D-visas from performing longshore
work except in four specific instances:
(a) Where the vessel’s country of
registration does not prohibit U.S.
crewmembers from performing
longshore work in that country’s ports
and nationals of a country which does
not prohibit U.S. crewmembers from
performing longshore work in that
country’s ports hold a majority of the
ownership interest in the vessel; (b)
where there is in effect in a local port
one or more collective bargaining
agreement(s), each covering at least 30
percent of the longshore workers at a
particular port and each permitting the
activity to be performed by alien
crewmembers; (c) where there is no
collective bargaining agreement
covering at least 30 percent of the
longshore workers and an attestation
has been filed with the Department
which states that the use of alien
crewmembers to perform longshore
work is permitted under the prevailing
practice of the port, that the use of alien
crewmembers is not during a strike or
lockout, that such use is not intended or
designed to influence the election of a
collective bargaining representative, and
that notice has been provided to
longshore workers at the port; and (d)
where the activity is performed with the
use of automated self-unloading
conveyor belts or vacuum-actuated
systems; provided that, the Secretary of
Labor (Secretary) has not found that an
attestation is required because it was not
the prevailing practice to utilize alien
crewmembers to perform the activity or
because the activity was performed
during a strike or lockout or in order to
influence the election of a collective
bargaining representative. For this
purpose, the term “longshore work”



