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With respect to a deficient submission
under Section XI (EPA Approval of
Plans and Other Submissions), during
the period, if any, beginning on the 31st
day after EPA’s receipt of such
submission until the date that EPA
notifies Settling Defendants of any
deficiency; (2) with respect to a decision
by the Director of the Waste
Management Division, EPA Region ____,
under Paragraph 66.b. or 67.a. of Section
XIX (Dispute Resolution), during the
period, if any, beginning on the 21st day
after the date that Settling Defendants’
reply to EPA’s Statement of Position is
received until the date that the Director
issues a final decision regarding such
dispute; or (3) with respect to judicial
review by this Court of any dispute
under Section XIX (Dispute Resolution),
during the period, if any, beginning on
the 31st day after the Court’s receipt of
the final submission regarding the
dispute until the date that the Court
issues a final decision regarding such
dispute. Nothing herein shall prevent
the simultaneous accrual of separate
penalties for separate violations of this
Consent Decree.

74. Following EPA’s determination
that Settling Defendants have failed to
comply with a requirement of this
Consent Decree, EPA may give Settling
Defendants written notification of the
same and describe the noncompliance.
EPA [and the State] may send the
Settling Defendants a written demand
for the payment of the penalties.
However, penalties shall accrue as
provided in the preceding Paragraph
regardless of whether EPA has notified
the Settling Defendants of a violation.

75. All penalties accruing under this
Section shall be due and payable to the
United States [and the State] within 30
days of the Settling Defendants’ receipt
from EPA of a demand for payment of
the penalties, unless Settling Defendants
invoke the Dispute Resolution
procedures under Section XIX (Dispute
Resolution). All payments to the United
States under this Section shall be paid
by certified or cashier’s check(s) made
payable to “EPA Hazardous Substances
Superfund,” shall be mailed to [Insert
the Regional Lockbox number and
address], shall indicate that the payment
is for stipulated penalties, and shall
reference the EPA Region and Site/Spill
ID # [Insert 4-digit no; first 2
numbers represent the Region (01-10),
second 2 numbers are the Region’s Site/
Spill Identifier number], the DOJ Case
Number , and the name and
address of the party making payment.
Copies of check(s) paid pursuant to this
Section, and any accompanying
transmittal letter(s), shall be sent to the
United States as provided in Section

XXVI (Notices and Submissions), and to
[Insert the names and mailing addresses
of any other receiving officials at EPA.].
[Where a State is entitled to a portion

of the stipulated penalties, insert
procedures for payment to State.]

76. The payment of penalties shall not
alter in any way Settling Defendants’
obligation to complete the performance
of the Work required under this Consent
Decree.

77. Penalties shall continue to accrue
as provided in Paragraph 73 during any
dispute resolution period, but need not
be paid until the following:

a. If the dispute is resolved by
agreement or by a decision of EPA that
is not appealed to this Court, accrued
penalties determined to be owing shall
be paid to EPA [and the State] within 15
days of the agreement or the receipt of
EPA'’s decision or order;

b. If the dispute is appealed to this
Court and the United States prevails in
whole or in part, Settling Defendants
shall pay all accrued penalties
determined by the Court to be owed to
EPA [and the State] within 60 days of
receipt of the Court’s decision or order,
except as provided in Subparagraph ¢
below;

c. If the District Court’s decision is
appealed by any Party, Settling
Defendants shall pay all accrued
penalties determined by the District
Court to be owing to the United States
[or the State] into an interest-bearing
escrow account within 60 days of
receipt of the Court’s decision or order.
Penalties shall be paid into this account
as they continue to accrue, at least every
60 days. Within 15 days of receipt of the
final appellate court decision, the
escrow agent shall pay the balance of
the account to EPA [and the State] or to
Settling Defendants to the extent that
they prevail.

78. a. If Settling Defendants fail to pay
stipulated penalties when due, the
United States [or the State] may institute
proceedings to collect the penalties, as
well as interest. Settling Defendants
shall pay Interest on the unpaid balance,
which shall begin to accrue on the date
of demand made pursuant to Paragraph
75.

b. Nothing in this Consent Decree
shall be construed as prohibiting,
altering, or in any way limiting the
ability of the United States [or the State]
to seek any other remedies or sanctions
available by virtue of Settling
Defendants’ violation of this Decree or
of the statutes and regulations upon
which it is based, including, but not
limited to, penalties pursuant to Section
122(1) of CERCLA. Provided, however,
that the United States shall not seek
civil penalties pursuant to Section

122(I) of CERCLA for any violation for
which a stipulated penalty is provided
herein, except in the case of a willful
violation of the Consent Decree.1

79. Notwithstanding any other
provision of this Section, the United
States may, in its unreviewable
discretion, waive any portion of
stipulated penalties that have accrued
pursuant to this Consent Decree.

XXI. Covenants Not to Sue By
Plaintiff[s]

[Note: The first version of Paragraph 80,
below, is only used for situations in which
the United States has decided not to grant a
full covenant not to sue, such as non-final
Operable Unit consent decrees. In such cases,
Paragraphs 81-83 generally should not be
used in the consent decree.]

80. In consideration of the actions that
will be performed and the payments
that will be made by the Settling
Defendants under the terms of the
Consent Decree, and except as
specifically provided in Paragraph 84 of
this Section, the United States
covenants not to sue or to take
administrative action against Settling
Defendants pursuant to Sections 106
and 107(a) of CERCLA [and Section
7003 of RCRA 2] for performance of the
Work [and for recovery of Past Response
Costs and Future Response Costs].
These covenants not to sue shall take
effect upon the receipt by EPA of the
payments required by Paragraph 52 of
Section XVI (Reimbursement of
Response Costs). These covenants not to
sue are conditioned upon the
satisfactory performance by Settling
Defendants of their obligations under
this Consent Decree. These covenants
not to sue extend only to the Settling
Defendants and do not extend to any
other person.

[Note: Paragraphs 80-83, below, should only
be used in Consent Decrees in which the
United States has decided to grant a full
covenant not to sue.]

80. In consideration of the actions that
will be performed and the payments
that will be made by the Settling
Defendants under the terms of the
Consent Decree, and except as
specifically provided in Paragraphs 81,
82, and 84 of this Section, the United
States covenants not to sue or to take
administrative action against Settling
Defendants pursuant to Sections 106
and 107(a) of CERCLA [and Section

1A provision requiring EPA to elect between
seeking stipulated and statutory penalties for a
particular consent decree violation may be
substituted here in appropriate cases.

2Note that when a 7003 covenant is included,
Section 7003(d) of RCRA requires that an
opportunity for a public meeting in the affected area
be provided.



