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Work or where previous submission(s)
have been disapproved due to material
defects and the deficiencies in the
submission under consideration
indicate a bad faith lack of effort to
submit an acceptable deliverable.

36. In the event of approval, approval
upon conditions, or modification by
EPA, pursuant to Paragraph 35 (a), (b),
or (c), Settling Defendants shall proceed
to take any action required by the plan,
report, or other item, as approved or
modified by EPA subject only to their
right to invoke the Dispute Resolution
procedures set forth in Section XIX
(Dispute Resolution) with respect to the
modifications or conditions made by
EPA. In the event that EPA modifies the
submission to cure the deficiencies
pursuant to Paragraph 35(c) and the
submission has a material defect, EPA
retains its right to seek stipulated
penalties, as provided in Section XX
(Stipulated Penalties).

37. a. Upon receipt of a notice of
disapproval pursuant to Paragraph
35(d), Settling Defendants shall, within
ll days or such longer time as
specified by EPA in such notice, correct
the deficiencies and resubmit the plan,
report, or other item for approval. Any
stipulated penalties applicable to the
submission, as provided in Section XX,
shall accrue during the ll-day period
or otherwise specified period but shall
not be payable unless the resubmission
is disapproved or modified due to a
material defect as provided in
Paragraphs 38 and 39.

b. Notwithstanding the receipt of a
notice of disapproval pursuant to
Paragraph 35(d), Settling Defendants
shall proceed, at the direction of EPA,
to take any action required by any non-
deficient portion of the submission.
Implementation of any non-deficient
portion of a submission shall not relieve
Settling Defendants of any liability for
stipulated penalties under Section XX
(Stipulated Penalties).

38. In the event that a resubmitted
plan, report or other item, or portion
thereof, is disapproved by EPA, EPA
may again require the Settling
Defendants to correct the deficiencies,
in accordance with the preceding
Paragraphs. EPA also retains the right to
modify or develop the plan, report or
other item. Settling Defendants shall
implement any such plan, report, or
item as modified or developed by EPA,
subject only to their right to invoke the
procedures set forth in Section XIX
(Dispute Resolution).

39. If upon resubmission, a plan,
report, or item is disapproved or
modified by EPA due to a material
defect, Settling Defendants shall be
deemed to have failed to submit such

plan, report, or item timely and
adequately unless the Settling
Defendants invoke the dispute
resolution procedures set forth in
Section XIX (Dispute Resolution) and
EPA’s action is overturned pursuant to
that Section. The provisions of Section
XIX (Dispute Resolution) and Section
XX (Stipulated Penalties) shall govern
the implementation of the Work and
accrual and payment of any stipulated
penalties during Dispute Resolution. If
EPA’s disapproval or modification is
upheld, stipulated penalties shall accrue
for such violation from the date on
which the initial submission was
originally required, as provided in
Section XX.

40. All plans, reports, and other items
required to be submitted to EPA under
this Consent Decree shall, upon
approval or modification by EPA, be
enforceable under this Consent Decree.
In the event EPA approves or modifies
a portion of a plan, report, or other item
required to be submitted to EPA under
this Consent Decree, the approved or
modified portion shall be enforceable
under this Consent Decree.

XII. Project Coordinators
41. Within 20 days of lodging this

Consent Decree, Settling Defendants[,
the State] and EPA will notify each
other, in writing, of the name, address
and telephone number of their
respective designated Project
Coordinators and Alternate Project
Coordinators. If a Project Coordinator or
Alternate Project Coordinator initially
designated is changed, the identity of
the successor will be given to the other
Parties at least 5 working days before
the changes occur, unless impracticable,
but in no event later than the actual day
the change is made. The Settling
Defendants’ Project Coordinator shall be
subject to disapproval by EPA and shall
have the technical expertise sufficient to
adequately oversee all aspects of the
Work. The Settling Defendants’ Project
Coordinator shall not be an attorney for
any of the Settling Defendants in this
matter. He or she may assign other
representatives, including other
contractors, to serve as a Site
representative for oversight of
performance of daily operations during
remedial activities.

42. Plaintiff[s] may designate other
representatives, including, but not
limited to, EPA [and State] employees,
and federal [and State] contractors and
consultants, to observe and monitor the
progress of any activity undertaken
pursuant to this Consent Decree. EPA’s
Project Coordinator and Alternate
Project Coordinator shall have the
authority lawfully vested in a Remedial

Project Manager (RPM) and an On-Scene
Coordinator (OSC) by the National
Contingency Plan, 40 C.F.R. Part 300. In
addition, EPA’s Project Coordinator or
Alternate Project Coordinator shall have
authority, consistent with the National
Contingency Plan, to halt any Work
required by this Consent Decree and to
take any necessary response action
when s/he determines that conditions at
the Site constitute an emergency
situation or may present an immediate
threat to public health or welfare or the
environment due to release or
threatened release of Waste Material.

[43. EPA’s Project Coordinator and the
Settling Defendants’ Project Coordinator
will meet, at a minimum, on a monthly
basis.]

XIII. Assurance of Ability to Complete
Work

44. Within 30 days of entry of this
Consent Decree, Settling Defendants
shall establish and maintain financial
security in the amount of $ [insert
estimated cost of Work] in one or more
of the following forms:

(a) A surety bond guaranteeing
performance of the Work;

(b) One or more irrevocable letters of
credit equalling the total estimated cost
of the Work;

(c) A trust fund;
(d) A guarantee to perform the Work

by one or more parent corporations or
subsidiaries, or by one or more
unrelated corporations that have a
substantial business relationship with at
least one of the Settling Defendants;

(e) A demonstration that one or more
of the Settling Defendants satisfy the
requirements of 40 C.F.R. Part
264.143(f); or

(f) [Insert any other method(s)
appropriate to the particular case.].

45. If the Settling Defendants seek to
demonstrate the ability to complete the
Work through a guarantee by a third
party pursuant to Paragraph 44 (d) of
this Consent Decree, Settling Defendants
shall demonstrate that the guarantor
satisfies the requirements of 40 C.F.R.
Part 264.143(f). If Settling Defendants
seek to demonstrate their ability to
complete the Work by means of the
financial test or the corporate guarantee
pursuant to Paragraph 44 (d) or (e), they
shall resubmit sworn statements
conveying the information required by
40 C.F.R. Part 264.143(f) annually, on
the anniversary of the effective date of
this Consent Decree. In the event that
EPA[, after a reasonable opportunity for
review and comment by the State,]
determines at any time that the financial
assurances provided pursuant to this
Section are inadequate, Settling
Defendants shall, within 30 days of


