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the Federal regulations at 30 CFR
817.41(j) and 817.121(c)(2) and the State
has authority to implement its
provisions for all underground mining
activities conducted after October 24,
1992, then the State would enforce its
provisions for these operations. OSM
would then enforce those provisions of
30 CFR 817.41(j) and 817.121(c)(2) that
are not covered by the State provisions
for these operations.

If the State has statutory or regulatory
provisions in place that correspond to
some but not all of the requirements of
the Federal regulations at 30 CFR
817.41(j) and 817.121(c)(2) and if the
State’s authority to enforce its
provisions applies to operations
conducted on or after some date later
than October 24, 1992, the State would
enforce its provisions for these
operations on and after the provisions’
effective date. OSM would then enforce
30 CFR 817.41(j) and 817.121(c)(2) to
the extent the State statutory and
regulatory provisions do not include
corresponding provisions applicable to
all underground mining activities
conducted after October 24, 1992; and
OSM would enforce those provisions of
30 CFR 817.41(j) and 817.121(c)(2) that
are included in the State program but
are not enforceable back to October 24,
1992, for the time period from October
24, 1992, until the effective date of the
State’s rules.

As described in items (3) and (4)
above, OSM could directly enforce in
total or in part the applicable Federal
regulatory provisions until the State
adopts and OSM approves under 30
CFR Part 732, the State’s counterparts to
the required provisions. However, as
discussed in item (1) above, OSM could
decide not to initiate direct Federal
enforcement but rather to rely instead
on the 30 CFR Part 732 State program
amendment process.

In those situations where OSM
determined that direct Federal
enforcement was necessary, the ten-day
notice provisions of 30 CFR 843.12(a)(2)
would not apply. That is, when on the
basis of a Federal inspection OSM
determined that a violation of 30 CFR
817.41(j) or 817.121(c)(2) existed, OSM
would issue a notice of violation or
cessation order without first sending a
ten-day notice to the State.

Also under direct Federal
enforcement, the provisions of 30 CFR
817.121(c)(4) would apply. This
regulation states that if damage to any
noncommercial building or occupied
residential dwelling or structure related
thereto occurs as a result of earth
movement within an area determined by
projecting a specified angle of draw
from the outermost boundary of any

underground mine workings to the
surface of the land (normally a 30
degree angle of draw), a rebuttable
presumption exists that the permittee
caused the damage.

Lastly, under direct Federal
enforcement, OSM would also
implement the new definition at 30 CFR
701.5 of ““drinking, domestic or
residential water supply,” “material
damage,” ““non-commercial building,”
“occupied dwelling and structures
related thereto,” and “‘replacement of
water supply” that were adopted with
the new underground mining
performance standards.

OSM would enforce 30 CFR 817.41(j),
817.121(c) (2) and (4), and implement
the definitions at 30 CFR 701.5 for
operations conducted after October 24,
1992.

C. Enforcement in Colorado

Colorado Program Activity,
Requirements, and Enforcement

By letter to Colorado dated December
14, 1994, OSM requested information
that would help OSM decide which
approach to take in Colorado to
implement the requirements of section
720(a) of SMCRA, the implementing
Federal regulations, and/or the
counterpart Colorado program
provisions (Administrative Record No.
C0O-652). By letter dated February 24,
1995, Colorado responded to OSM’s
request (Administrative Record No. CO—
661).

Colorado stated that, of the 25
underground coal mines that had
permits as of October 24, 1992, 11
actually mined coal after that date.

Colorado indicated that prior to June
1, 1992, Colorado had in place surface
owner protection performance standards
at 2 Code of Colorado Regulations 407—
2, rules 4.20.3(1) and 4.20.3(2) that
encompassed the requirements of
section 720(a)(1) of SMCRA. Rule
4.20.3(2), which contained requirements
regarding an operator’s obligation to
repair or compensate for material
damage or reduction in value or
reasonably foreseeable use caused by
subsidence to surface structures,
features, or values, expired on June 1,
1992, under Colorado’s “Sunset Law.”
The rule expired because Colorado’s
Office of Legislative Legal Services
found during November 1991 it was not
supported by statute. Colorado
subsequently developed language for a
bill to amend the Colorado Surface Coal
Mining and Reclamation Act (the
Colorado Act) and introduced the bill
during the 1995 legislative session. The
intent of the bill was to amend Colorado
Revised Statute (C.R.S.) 34-33-121(2)(a)

to provide specific statutory support for
Rule 4.20.3(2).

Colorado explained that, although the
specific language of Rule 4.20.3(2)
expired during June 1992, the Division
of Minerals and Geology has continued
since that time to interpret its rules to
require that mine operators are
responsible for repairing or
compensating surface owners for
subsidence-caused material damage to
structures. Colorado based its authority
for doing so on the general provisions of
Rule 4.20.3(1) and the subsidence
control plan mitigation requirements of
Rule 2.05.6(6)(iv).

Colorado indicated that there may be
a conflict between the provisions of
section 720(a)(2) of SMCRA, which
requires prompt replacement of
drinking, domestic, or residential water
supplies adversely impacted by
underground mining operations, and
Colorado water law. Consequently,
Colorado has requested an opinion from
the Colorado Assistant Attorney General
in this regard. Existing Colorado Rule
4.05.15 requires operators to “* * *
replace the water supply of any owner
of a vested water right which is
proximately injured as a result of the
mining activities in a manner consistent
with applicable State law” (emphasis
added).

For underground mining operations
conducted after October 24, 1992,
Colorado has received one complaint
alleging subsidence-related structural
damage and two complaints alleging
water supply loss or contamination.
Colorado investigated all three
complaints. Colorado determined the
complaint alleging subsidence-caused
structural damage to be without basis.
One of the complaints alleging water
supply loss or contamination was
withdrawn, and the second was under
investigation by Colorado.

On May 4 and 31, 1995, OSM
confirmed with Colorado that 11 of its
25 underground coal mines produced
coal after October 24, 1992
(Administrative Record No. CO-668). At
that time, OSM also discussed with
Colorado the status of the State’s
revision of its program to include
counterparts to SMCRA and the
implementing Federal regulations.

Effective July 1, 1995, the Colorado
legislature amended the Colorado
Surface Coal Mining Reclamation Act,
C.R.S. 34-33-101, et seq.,
(Administrative Record No. CO-664) to
serve as a statutory basis for a
subsidence material damage rule to
replace Rule 4.20.3(2), which, as
discussed above, expired under
Colorado’s Sunset Law. On May 24,
1995, the Colorado Mined Land



