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among the accounts included in a
composite.

(4) Current information. All
performance information presented in
the Disclosure Document must be
current as of a date not more than three
months preceding the date of the
Document.

(5) Time period for required
performance. All required performance
information must be presented for the
most recent five calendar years and
year-to-date or for the life of the trading
program or account, if less than five
years.

(6) Calculation of, and recordkeeping
concerning, performance information.
(i) All performance information
presented in a Disclosure Document,
including performance information
contained in any capsule and
performance information not
specifically required by Commission
rules, must be current as of a date not
more than three months preceding the
date of the Document, and must be
supported by the following amounts,
calculated on an accrual basis of
accounting in accordance with generally
accepted accounting principles, as
specified below or by a method
otherwise approved by the Commission.

(A) The beginning net asset value for
the period, which shall represent the
previous period’s ending net asset
value;

(B) All additions, whether voluntary
or involuntary, during the period;

(C) All withdrawals and redemptions,
whether voluntary or involuntary,
during the period;

(D) The net performance for the
period, which shall represent the
change in the net asset value net of
additions, withdrawals, redemptions,
fees and expenses;

(E) The ending net asset value for the
period, which shall represent the
beginning net asset value plus or minus
additions, withdrawals and
redemptions, and net performance; and

(F) The rate of return for the period,
computed on a compounded monthly
basis, which shall be calculated by
dividing the net performance by the
beginning net asset value.

(ii) All supporting documents
necessary to substantiate the
computation of such amounts must be
maintained in accordance with § 1.31.

(7) Proprietary trading results. (i)
Proprietary trading results shall not be
included in a Disclosure Document
unless such performance is prominently
labeled as proprietary and is set forth
separately after all disclosures in
accordance with § 4.34(n), together with
a discussion of any differences between
such performance and the performance

of the offered trading program,
including, but not limited to, differences
in costs, leverage and trading.

(ii) For the purposes of § 4.34(n) and
this § 4.35(a), proprietary trading results
means the performance of any account
in which fifty percent or more of the
beneficial interest is owned or
controlled by:

(A) The commodity trading advisor or
any of its principals;

(B) An affiliate or family member of
the commodity trading advisor; or

(C) Any person providing services to
the account.

(8) Required legend. Any past
performance presentation, whether or
not required by Commission rules, must
be preceded with the following
statement, prominently displayed:

PAST PERFORMANCE IS NOT
NECESSARILY INDICATIVE OF FUTURE
RESULTS.

(b) Performance to be disclosed.
Except as provided in § 4.35(a)(7), the
commodity trading advisor must
disclose the actual performance of all
accounts directed by the commodity
trading advisor and by each of its
trading principals; Provided, however,
that if the trading advisor or its trading
principals previously have not directed
any accounts, the trading advisor must
prominently disclose this fact with one
of the following statements, as
applicable:

(1) THIS TRADING ADVISOR
PREVIOUSLY HAS NOT DIRECTED
ANY ACCOUNTS; or

(2) NONE OF THE TRADING
PRINCIPALS OF THIS TRADING
ADVISOR HAS PREVIOUSLY
DIRECTED ANY ACCOUNTS; or

(3) NEITHER THIS TRADING
ADVISOR NOR ANY OF ITS TRADING
PRINCIPALS HAVE PREVIOUSLY
DIRECTED ANY ACCOUNTS. If the
commodity trading advisor is a sole
proprietorship, reference to its trading
principals need not be included in the
prescribed statement.

§ 4.36 Use, amendment and filing of
Disclosure Document.

(a) Subject to paragraph (c) of this
section, all information contained in the
Disclosure Document must be current as
of the date of the Document; Provided,
however, that performance information
must be current as of a date not more
than three months preceding the date of
the Document.

(b) No commodity trading advisor
may use a Disclosure Document dated
more than nine months prior to the date
of its use.

(c)(1) If the commodity trading
advisor knows or should know that the

Disclosure Document is materially
inaccurate or incomplete in any respect,
it must correct that defect and must
distribute the correction to:

(i) All existing clients in the trading
program within 21 calendar days of the
date upon which the trading advisor
first knows or has reason to know of the
defect; and

(ii) Each previously solicited
prospective client for the trading
program prior to entering into an
agreement to direct or to guide such
prospective client’s commodity interest
account pursuant to the program. The
trading advisor may furnish the
correction by way of an amended
Disclosure Document, a sticker on the
Document, or other similar means.

(2) The trading advisor may not use
the Disclosure Document until such
correction is made.

(d) (1) The trading advisor must file
with the Commission two copies of the
Disclosure Document for each trading
program that it offers or that it intends
to offer not less than 21 calendar days
prior to the date the trading advisor first
intends to deliver the Document to a
prospective client in the trading
program.

(2) The commodity trading advisor
must file with the Commission two
copies of all subsequent amendments to
the Disclosure Document for each
trading program that it offers or that it
intends to offer within 21 calendar days
of the date upon which the trading
advisor first knows or has reason to
know of the defect requiring the
amendment.

Subpart D—Advertising

19. Section 4.41 is amended by
revising paragraph (b)(1) to read as
follows:

§ 4.41 Advertising by commodity pool
operators, commodity trading advisors, and
the principals thereof.
* * * * *

(b) (1) No person may present the
performance of any simulated or
hypothetical commodity interest
account, transaction in a commodity
interest or series of transactions in a
commodity interest of a commodity
pool operator, commodity trading
advisor, or any principal thereof, unless
such performance is accompanied by
one of the following:

(i) The following statement:
‘‘Hypothetical or simulated performance
results have certain inherent limitations.
Unlike an actual performance record,
simulated results do not represent
actual trading. Also, since the trades
have not actually been executed, the
results may have under- or over-


