
38188 Federal Register / Vol. 60, No. 142 / Tuesday, July 25, 1995 / Rules and Regulations

net asset value or by a method otherwise
approved by the Commission; and

(G) The number of units outstanding
at the end of the period, if applicable.

(ii) All supporting documents
necessary to substantiate the
computation of such amounts must be
maintained in accordance with § 1.31.

(8) Proprietary trading results. (i)
Proprietary trading results may not be
included in a Disclosure Document
unless such performance is prominently
labeled as proprietary and is set forth
separately after all disclosures in
accordance with § 4.24(v), together with
a discussion of any differences between
such performance and the performance
of the offered pool, including, but not
limited to, differences in costs, leverage
and trading methodology.

(ii) For the purposes of § 4.24(v) and
this § 4.25(a), proprietary trading results
means the performance of any pool or
account in which fifty percent or more
of the beneficial interest is owned or
controlled by:

(A) The commodity pool operator,
trading manager (if any), commodity
trading advisor or any principal thereof

(B) An affiliate or family member of
the commodity pool operator, trading
manager (if any) or commodity trading
advisor; or

(C) Any person providing services to
the pool.

(9) Required legend. Any past
performance presentation, whether or
not required by Commission rules, must
be preceded by the following statement,
prominently displayed:

PAST PERFORMANCE IS NOT
NECESSARILY INDICATIVE OF FUTURE
RESULTS.

(b) Performance disclosure when the
offered pool has at least a three-year
operating history. The commodity pool
operator must disclose the performance
of the offered pool, in accordance with
paragraphs (a)(1)(i) (A) through (H) and
(a)(2) of this § 4.25, where:

(1) The offered pool has traded
commodity interests for three years or
more; and

(2) For at least such three-year period,
seventy-five percent or more of the
contributions to the pool were made by
persons unaffiliated with the
commodity pool operator, the trading
manager (if any), the pool’s commodity
trading advisors, or the principals of any
of the foregoing.

(c) Performance disclosure when the
offered pool has less than a three-year
operating history.—(1) Offered pool
performance. (i) The commodity pool
operator must disclose the performance
of the offered pool, in accordance with
paragraphs (a)(1)(i)(A) through (H) and
(a)(2) of this § 4.25; or

(ii) If the offered pool has no
operating history, the pool operator
must prominently display the following
statement:

THIS POOL HAS NOT COMMENCED
TRADING AND DOES NOT HAVE ANY
PERFORMANCE HISTORY.

(2) Other performance of commodity
pool operator. (i)(A) Except as provided
in § 4.25(a)(8), the commodity pool
operator must disclose, for the period
specified by § 4.25(a)(5), the
performance of each other pool operated
by the pool operator (and by the trading
manager if the offered pool has a trading
manager) in accordance with paragraphs
(a)(1)(i) (C) through (H) and (a)(3) of this
§ 4.25, and the performance of each
other account traded by the pool
operator (and by the trading manager if
the offered pool has a trading manager)
in accordance with paragraphs (a)(1)(ii)
(C) through (G) of this § 4.25. If the
trading manager has been delegated
complete authority for the offered pool’s
trading, and the trading manager’s
performance is not materially different
from that of the pool operator, the
performance of the other pools operated
by and accounts traded by the pool
operator is not required to be disclosed.

(B) In addition, if the pool operator,
or if applicable, the trading manager,
has not operated for at least three years
any commodity pool in which seventy-
five percent or more of the contributions
to the pool were made by persons
unaffiliated with the commodity pool
operator, the trading manager, the pool’s
commodity trading advisors or their
respective principals, the pool operator
must also disclose the performance of
each other pool operated by and account
traded by the trading principals of the
pool operator (and of the trading
manager, as applicable) unless such
performance does not differ in any
material respect from the performance
of the offered pool and the pool operator
(and trading manager, if any) disclosed
in the Disclosure Document.

(ii) If neither the pool operator or
trading manager (if any), nor any of its
trading principals has operated any
other pools or traded any other
accounts, the pool operator must
prominently display the following
statement: NEITHER THIS POOL
OPERATOR (TRADING MANAGER, IF
APPLICABLE) NOR ANY OF ITS
TRADING PRINCIPALS HAS
PREVIOUSLY OPERATED ANY OTHER
POOLS OR TRADED ANY OTHER
ACCOUNTS. If the commodity pool
operator or trading manager, if
applicable, is a sole proprietorship,
reference to its trading principals may

be deleted from the prescribed
statement.

(3) Major commodity trading advisor
performance. (i) The commodity pool
operator must disclose the perfor-
mance of any accounts (including pools)
directed by a major commodity trading
advisor in accordance with paragraphs
(a)(1)(ii) (C) through (G) of this § 4.25.

(ii) If a major commodity trading
advisor has not previously traded
accounts, the pool operator must
prominently display the following
statement:

(name of the major commodity trading
advisor), A COMMODITY TRADING
ADVISOR THAT HAS DISCRETIONARY
TRADING AUTHORITY OVER (percentage of
the pool’s funds available for commodity
interest trading allocated to that trading
advisor) PERCENT OF THE POOL’S
FUTURES AND COMMODITY OPTION
TRADING HAS NOT PREVIOUSLY
DIRECTED ANY ACCOUNTS.

(4) Major investee pool performance.
(i) The commodity pool operator must
disclose the performance of any major
investee pool.

(ii) If a major investee pool has not
commenced trading, the pool operator
must prominently display the following
statement:

(name of the major investee pool), AN
INVESTEE POOL THAT IS ALLOCATED
(percentage of the pool assets allocated to
that investee pool) PERCENT OF THE
POOL’S ASSETS HAS NOT COMMENCED
TRADING.

(5) Other commodity trading advisor
and investee pool performance. With
respect to commodity trading advisors
and investee pools for which
performance is not required to be
disclosed pursuant to this § 4.25(c) (3)
and (4), the pool operator must provide
a summary description of the
performance history of each of such
advisors and pools, including:

(i) Monthly return parameters (highs
and lows);

(ii) Historical volatility and degree of
leverage; and

(iii) Any material differences between
the performance of such advisors and
pools as compared to that of the offered
pool’s major trading advisors and major
investee pools.

§ 4.26 Use, amendment and filing of
Disclosure Document.

(a)(1) Subject to paragraph (c) of this
section, all information contained in the
Disclosure Document must be current as
of the date of the Document; Provided,
however, that performance information
may be current as of a date not more
than three months prior to the date of
the Document.

(2) No commodity pool operator may
use a Disclosure Document dated more


