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assignment, the trust ceases to be a QSST and
Corporation R ceases to be an S corporation.

Example 6. QSST when terms fail to
provide for distribution of trust assets upon
termination during life of current income
beneficiary. A contributes S corporation
stock to a trust the terms of which provide
for one income beneficiary, annual
distributions of income, discretionary
invasion of corpus only for the benefit of the
income beneficiary, and termination of the
trust only upon the death of the current
income beneficiary. Since the trust can
terminate only upon the death of the income
beneficiary, the governing instrument fails to
provide for any distribution of trust assets
during the income beneficiary’s life. The
governing instrument’s silence on this point
does not disqualify the trust under section
1361(d)(3)(A)(ii) or (iv).

Example 7. QSST when settlor of trust
retains a reversion in the trust. On January
10, 1996, M transfers to a trust shares of stock
in corporation X, an S corporation. D, who
is 13 years old and not a lineal descendant
of M, is the sole income beneficiary of the
trust. On termination of the trust, the
principal (including the X shares) is to revert
to M. The trust instrument provides that the
trust will terminate upon the earlier of D’s
death or D’s 21st birthday. The terms of the
trust satisfy all of the requirements to be a
QSST except those of section
1361(d)(3)(A)(ii) (that corpus may be
distributed during the current income
beneficiary’s life only to that beneficiary) and
(iv) (that, upon termination of the trust
during the life of the current income
beneficiary, the corpus, must be distributed
to that beneficiary). On February 10, 1996, M
makes a gift of M’s reversionary interest to D.
Until M assigns M’s reversion in the trust to
D, M is deemed to own the entire trust under
section 673(a) and the trust is a qualified
subpart E trust. For purposes of section
1361(b)(1), 1366, 1367, and 1368, M is the
shareholder of X. The trust ceases to be a
qualified subpart E trust on February 10,
1996. Assuming that, by virtue of the
assignment to D of M’s reversionary interest,
D (upon his 21st birthday) or D’s estate (in
the case of D’s death before reaching age 21)
is entitled under local law to receive the trust
principal, the trust will be deemed as of
February 10, 1996, to have satisfied the
conditions of section 1361(d)(3)(A)(ii) and
(iv) even though the terms of the trust do not
explicitly so provide. D must make a QSST
election by no later than April 25, 1996 (the
end of the 16-day-and-2-month period that
begins on February 10, 1996, the date on
which the X stock is deemed transferred to
the trust by M). See example (5) of §1.1001—
2(c) of the regulations.

Example 8. QSST when the income
beneficiary has the power to withdraw
corpus. On January 1, 1996, F transfers stock
of an S corporation to an irrevocable trust
whose income beneficiary is F’s son, C.
Under the terms of the trust, C is given the
noncumulative power to withdraw from the
corpus of the trust the greater of $5,000 or 5
percent of the value of the corpus on a yearly
basis. The terms of the trust meet the QSST
requirements. Assuming the trust
distributions are not in satisfaction of F’s

legal obligation to support C, the trust
qualifies as a QSST. C (or if C is a minor, C’s
legal representative) must make the QSST
election no later than March 16, 1996 (the
end of the 16-day-and-2-month period that
begins on the date the stock is transferred to
the trust).

Example 9. (i) Filing the QSST election. On
January 1, 1996, stock of Corporation T, a
calendar year C corporation, is transferred to
a trust that satisfies all of the requirements
to be a QSST. On January 31, 1996,
Corporation T files an election to be an S
corporation that is to be effective for its
taxable year beginning on January 1, 1996. In
order for the S election to be effective for the
1996 taxable year, the QSST election must be
effective January 1, 1996, and must be filed
within the period beginning on January 1,
1996, and ending March 16, 1996 (the 16-
day-and-2-month period beginning on the
first day of the first taxable year for which
the election to be an S corporation is
intended to be effective).

(ii) QSST election when the S election is
filed late. Assume the same facts as in
paragraph (i) of this Example 9, except that
Corporation T’s election to be an S
corporation is filed on April 1, 1996 (after the
15th day of the 3rd month of the first taxable
year for which it is to be effective but before
the end of that taxable year). Because the
election to be an S corporation is not timely
filed for the 1996 taxable year, under section
1362(b)(3), the S election is treated as made
for the taxable year beginning on January 1,
1997. The QSST election must be filed
within the 16-day-and-2-month period
beginning on April 1, 1996, the date the S
election was made, and ending on June 16,
1996.

Example 10. (i) Transfers to QTIP trust. On
June 1, 1996, A transferred S corporation
stock to a trust for the benefit of A’s spouse
B, the terms of which satisfy the
requirements of section 2523(f)(2) as
qualified terminable interest property. Under
the terms of the trust, B is the sole income
beneficiary for life. In addition, corpus may
be distributed to B, at the trustee’s discretion,
during B’s lifetime. However, under section
677(a), A is treated as the owner of the trust.
Accordingly, the trust is a permitted
shareholder of the S corporation under
section 1361(c)(2)(A)(i), and A is treated as
the shareholder for purposes of sections
1361(b)(1), 1366, 1367, and 1368.

(ii) Transfers to QTIP trust where husband
and wife divorce. Assume the same facts as
in paragraph (i) of this Example 10, except
that A and B divorce on May 2, 1997. Under
section 682, A ceases to be treated as the
owner of the trust under section 677(a)
because A and B are no longer husband and
wife. Under section 682, after the divorce, B
is the income beneficiary of the trust and
corpus of the trust may only be distributed
to B. Accordingly, assuming the trust
otherwise meets the requirements of section
1361(d)(3), B must make the QSST election
within 2 months and 15 days after the date
of the divorce.

(iii) Transfers to QTIP trust where no
corpus distribution is permitted. Assume the
same facts as in paragraph (i) of this Example
10, except that the terms of the trust do not

permit corpus to be distributed to B and
require its retention by the trust for
distribution to A and B’s surviving children
after the death of B. Under section 677, A is
treated as the owner of the ordinary income
portion of the trust, but the trust will be
subject to tax on gross income allocable to
corpus. Accordingly, the trust does not
qualify as an eligible shareholder of the S
corporation because it is neither a qualified
subpart E trust nor a QSST.

(2) Effective date—(i) In general.
Paragraph (a), and paragraphs (c)
through (k) of this section apply to
taxable years of a corporation beginning
after July 21, 1995. For taxable years
beginning on or before July 21, 1995, to
which paragraph (a), and paragraphs (c)
through (k) do not apply, see §18.1361—
1 of this chapter (as contained in the 26
CFR edition revised April 1, 1995).

(ii) Exception. If a QSST has sold or
otherwise disposed of all or a portion of
its S corporation stock in a tax year that
is open for the QSST and the income
beneficiary but on or before July 21,
1995, the QSST and the income
beneficiary may both treat the
transaction as if the beneficiary was the
owner of the stock sold or disposed of,
and thus recognize any gain or loss, or
as if the QSST was the owner of the
stock sold or disposed of as described in
paragraph (j)(8) of this section. This
exception applies only if the QSST and
the income beneficiary take consistent
reporting positions. The QSST and the
income beneficiary must disclose by a
statement on their respective returns (or
amended returns), that they are taking
consistent reporting positions.

PART 18—TEMPORARY INCOME TAX
REGULATIONS UNDER THE
SUBCHAPTER S REVISION ACT OF
1982

Par. 4. The authority citation for part
18 is revised to read as follows:

Authority: 26 U.S.C. 7805.

Par. 5. Section 18.0 is revised to read
as follows:

§18.0 Effective date of temporary
regulations under the Subchapter S
Revision Act of 1982.

The temporary regulations provided
under §18.1377-1, 18.1379-1, and
18.1379-2 are effective with respect to
taxable years beginning after 1982, and
the temporary regulations provided
under § 18.1378-1 are effective with
respect to elections made after October
19, 1982.

§§18.1361-1 and 18.1366-5

Par. 6. Sections 18.1361-1 and
18.1366-5 are removed.

[Removed]



