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Example 6. (i) Facts. On February 1, 1997,
a bill is introduced in Congress that would
affect Company E. Employees in E’s
legislative affairs department, as is
customary, prepare a brief summary of the
bill and periodically confirm the procedural
status of the bill through conversations with
employees and members of Congress. On
March 31, 1997, the head of E’s legislative
affairs department meets with E’s President
to request that B, a chemist, temporarily help
the legislative affairs department analyze the
bill. The President agrees, and suggests that
B also be assigned to draft a position letter
in opposition to the bill. Employees of the
legislative affairs department continue to
confirm periodically the procedural status of
the bill. On October 31, 1997, B’s position
letter in opposition to the bill is delivered to
members of Congress.

(ii) Analysis. B’s letter is a lobbying
communication because it refers to and
reflects a view on specific legislation. Under
paragraph (c)(3)(i) of this section, the
assignment of B to assist the legislative affairs
department in analyzing the bill and in
drafting a position letter in opposition to the
bill evidences a purpose to influence
legislation. Neither the activity of
periodically confirming the procedural status
of the bill nor the activity of preparing the
routine, brief summary of the bill before
March 31 constitutes influencing legislation.
In contrast, periodically confirming the
procedural status of the bill on or after March
31 relates to the same subject as, and is close
in time to, the lobbying communication and
is used for no nonlobbying purpose.
Consequently, after March 31, E determined
the procedural status of the bill for the
purpose of supporting the lobbying
communication by B.

(d) Lobbying communication made by
another. If a taxpayer engages in
activities for a purpose of supporting a
lobbying communication to be made by
another person (or by a group of
persons), the taxpayer’s activities are
treated under paragraph (b) of this
section as influencing legislation. For
example, if a taxpayer or an employee
of the taxpayer (as a volunteer or
otherwise) engages in an activity to
assist a trade association in preparing its
lobbying communication, the taxpayer’s
activities are influencing legislation
even if the lobbying communication is
made by the trade association and not
the taxpayer. If, however, the taxpayer’s
employee, acting outside the employee’s
scope of employment, volunteers to
engage in those activities, then the
taxpayer is not influencing legislation.

(e) No lobbying communication.
Paragraph (e) of this section applies if a
taxpayer engages in an activity for a
purpose of making or supporting a
lobbying communication, but no
lobbying communication that the
activity supports has yet been made.

(1) Before the filing date. Under this
paragraph (e)(1), if on the filing date of

the return for any taxable year the
taxpayer no longer expects, under any
reasonably foreseeable circumstances,
that a lobbying communication will be
made that is supported by the activity,
then the taxpayer will be treated as if it
did not engage in the activity for a
purpose of making or supporting a
lobbying communication. Thus, the
taxpayer need not treat any amount
allocated to that activity for that year
under § 1.162–28 as an amount to which
section 162(e)(1)(A) applies. The filing
date for purposes of paragraph (e) of this
section is the earlier of the time the
taxpayer files its timely return for the
year or the due date of the timely return.

(2) After the filing date—(i) In general.
If, at any time after the filing date, the
taxpayer no longer expects, under any
reasonably foreseeable circumstances,
that a lobbying communication will be
made that is supported by the activity,
then any amount previously allocated
under § 1.162–28 to the activity and
disallowed under section 162(e)(1)(A) is
treated as an amount that is not subject
to section 162(e)(1)(A) and that is paid
or incurred only at the time the taxpayer
no longer expects that a lobbying
communication will be made.

(ii) Special rule for certain tax-exempt
organizations. For a tax-exempt
organization subject to section 6033(e),
the amounts described in paragraph
(e)(2)(i) of this section are treated as
reducing (but not below zero) its
expenditures to which section 162(e)(1)
applies beginning with that year and
continuing for subsequent years to the
extent not treated in prior years as
reducing those expenditures.

(f) Anti-avoidance rule. If a taxpayer,
alone or with others, structures its
activities with a principal purpose of
achieving results that are unreasonable
in light of the purposes of section
162(e)(1)(A) and section 6033(e), the
Commissioner can recast the taxpayer’s
activities for federal tax purposes as
appropriate to achieve tax results that
are consistent with the intent of section
162(e)(1)(A), section 6033(e) (if
applicable), and this section, and the
pertinent facts and circumstances.

(g) Taxpayer defined. For purposes of
this section, a taxpayer includes a tax-
exempt organization subject to section
6033(e).

(h) Effective date. This section is
effective for amounts paid or incurred
on or after July 21, 1995. Taxpayers
must adopt a reasonable interpretation

of section 162(e)(1)(A) for amounts paid
or incurred before this date.
Margaret Milner Richardson,
Commissioner of Internal Revenue.

Approved: June 29, 1995
Leslie Samuels,
Assistant Secretary of the Treasury.
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SUMMARY: This document contains final
regulations relating to the definition of
an S corporation under section 1361 of
the Internal Revenue Code of 1986.
Changes to the applicable tax law were
made by the Subchapter S Revision Act
of 1982, the Tax Reform Act of 1984, the
Tax Reform Act of 1986, the Technical
and Miscellaneous Revenue Act of 1988,
and the Omnibus Budget Reconciliation
Act of 1989. The final regulations
provide guidance on the requirements to
be an S corporation.
EFFECTIVE DATE: These regulations are
effective July 21, 1995.
FOR FURTHER INFORMATION CONTACT:
Laura Howell, telephone 202–622–3060
(not a toll-free number).

SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act

The collection of information
contained in these final regulations has
been reviewed and approved by the
Office of Management and Budget in
accordance with the requirements of the
Paperwork Reduction Act (44 U.S.C.
3504(h)) under control number 1545–
0731. The estimated annual burden per
respondent varies from 30 minutes to 60
minutes, depending on individual
circumstances, with an estimated
average of 45 minutes.

Comments concerning the accuracy of
this burden estimate and suggestions for
reducing this burden should be sent to
the Internal Revenue Service, Attn: IRS
Reports Clearance Officer, PC:FP,
Washington, DC 20224, and to the
Office of Management and Budget, Attn:
Desk Officer for the Department of the
Treasury, Office of Information and
Regulatory Affairs, Washington, DC
20503.


