
36919Federal Register / Vol. 60, No. 137 / Tuesday, July 18, 1995 / Proposed Rules

having special flood hazards, or to finance
any facilities or materials to be located in any
such building, or in any building owned or
occupied by the Borrower and located in
such a flood hazard area, the Borrower has
submitted evidence, in form and substance
satisfactory to RUS, or RUS has otherwise
determined, that (i) the community in which
such area is located is then participating in
the national flood insurance program, as
required by the Flood Insurance Act and any
Rules, and (ii) the Borrower has obtained
flood insurance coverage with respect to such
building and contents as may then be
required pursuant to the Flood Insurance Act
and any Rules.

(m) RUS Regulations. That the Advance
will be in accordance with all applicable
RUS Regulations.

Section 4.2. Special Conditions. The
obligation of RUS to make any Advance
hereunder is also subject to satisfaction, on
or before the date of such Advance, of each
of the special conditions, if any, listed in
Schedule 1 hereto.

Article V—Affirmative Covenants

Section 5.1. Generally. Unless otherwise
agreed to in writing by RUS, while this
Agreement is in effect, whether or not any
Advance is outstanding, the Borrower agrees
to duly observe each of the affirmative
covenants contained in this Article:

Section 5.2. Annual Certificates.
(a) Performance under Loan Documents.

The Borrower will duly observe and perform
all of its obligations under each of the Loan
Documents.

(b) Annual Certification. Within ninety (90)
days after the close of each calendar year,
commencing with the year following the year
in which the initial Advance hereunder shall
have been made, the Borrower shall deliver
to RUS a written statement signed by its
General Manager, stating that during such
year the Borrower has fulfilled all of its
obligations under the Loan Documents
throughout such year or, if there has been a
default in the fulfillment of any such
obligations, specifying each such default
known to said person and the nature and
status thereof.

Section 5.3. Simultaneous Prepayment of
Contemporaneous Loans. If the Borrower
shall at any time prepay the
Contemporaneous Loan described on
Schedule 1, it shall prepay the RUS Note
correspondingly to maintain the ratio that the
Contemporaneous Loan bears to the RUS
Commitment. If the RUS Note calls for a
prepayment penalty or premium, such
amount shall be paid but shall not be used
in computing the amount needed to be paid
to RUS under this section to maintain such
ratio. In the case of Contemporaneous Loans
and RUS Notes existing prior to the date of
this Agreement under previous agreements,
prepayments shall be treated as if governed
by this section. Provided, however, in all
cases prepayments associated with
refinancing or refunding a Contemporaneous
Loan pursuant to Article II of the Mortgage
are not considered to be prepayments for
purposes of this Agreement provided that the
principal amount of such refinancing or
refunding loan is not less than the amount of
loan principal being refinanced, and the

weighted average life of the refinancing or
refunding loan is materially equal to the
weighted average remaining life of the loan
being refinanced.

Section 5.4 Rates to Provide Revenue
Sufficient to Meet Coverage Ratios
Requirements.

(a) Prospective Requirement. The Borrower
shall design and implement rates for utility
service furnished by it to provide sufficient
revenue (along with other revenue available
to the Borrower in the case of TIER and DSC)
(i) to pay all fixed and variable expenses
when and as due, (ii) to provide and
maintain reasonable working capital, and (iii)
to maintain, on an annual basis, the Coverage
Ratios. In designing and implementing rates
under this paragraph, such rates should be
capable of producing at least enough revenue
to meet the requirements of this paragraph
under the assumption that average weather
conditions in the Borrower’s service territory
will prevail in the future, including average
Utility System damage and outages due to
weather and the related costs.

(b) Retrospective Requirement. The average
Coverage Ratios achieved by the Borrower in
the 2 best years out of the 3 most recent
calendar years must be not less than any of
the following:

TIER=1.5
DSC=1.25
OTIER=1.1
ODSC=1.1
(c) Prospective Notice of Change in Rates.

The Borrower shall give thirty (30) days prior
written notice of any proposed change in its
general rate structure to RUS if RUS has
requested in writing that it be notified in
advance of such changes.

(d) Routine Reporting of Coverage Ratios.
Promptly following the end of each calendar
year, the Borrower shall report, in writing, to
RUS the TIER, Operating TIER, DSC and
Operating DSC levels which were achieved
during that calendar year.

(e) Reporting Non-achievement of
Retrospective Requirement. If the Borrower
fails to achieve the average levels required by
paragraph (b) of this section, it must
promptly notify RUS in writing to that effect.

(f) Corrective Plans. Within 30 days of
sending a notice to RUS under paragraph (e)
of this section, or of being notified by RUS,
whichever is earlier, the Borrower in
consultation with RUS, shall provide a
written plan satisfactory to RUS setting forth
the actions that will be taken to achieve the
required Coverage Ratios on a timely basis.

(g) Noncompliance. Failure to design and
implement rates pursuant to paragraph (a) of
this section and failure to develop and
implement the plan called for in paragraph
(f) of this section shall constitute an Event of
Default under this Agreement in the event
that REA so notifies the Borrower to that
effect under section [7.1(c)] of this
Agreement.

Section 5.5. Depreciation Rates. The
Borrower shall adopt as its depreciation rates
only those which have been previously
approved for the Borrower by RUS.

Section 5.6. Property Maintenance. The
Borrower shall maintain and preserve its
Utility System in compliance with the
provisions of the Mortgage, RUS Regulations
and all applicable laws.

Section 5.7. Financial Books. The Borrower
shall at all times keep, and safely preserve,
proper books, records and accounts in which
full and true entries will be made of all of
the dealings, business and affairs of the
Borrower and its Subsidiaries, in accordance
with any applicable RUS Accounting
Requirements.

Section 5.8. Rights of Inspection. The
Borrower shall afford RUS, through its
representatives, reasonable opportunity, at all
times during business hours and upon prior
notice, to have access to and the right to
inspect the Utility System, any other
property encumbered by the Mortgage, and
any or all books, records, accounts, invoices,
contracts, leases, payrolls, canceled checks,
statements and other documents and papers
of every kind belonging to or in the
possession of the Borrower or in anyway
pertaining to its property or business,
including its Subsidiaries, if any, and to
make copies or extracts therefrom.

Section 5.9. Area Coverage. The Borrower
shall make diligent effort to extend electric
service to all unserved persons within the
service area of the Borrower who (i) desire
such service and (ii) meet all reasonable
requirements established by the Borrower as
a condition of such service. To the extent
required by RUS, the Borrower shall provide
electric service without a contribution in aid
of construction.

Section 5.10. Real Property Acquisition. In
acquiring real property, the Borrower shall
comply with the provisions of the Uniform
Relocation Assistance and Real Property
Acquisition Policies Act of 1970 (the
‘‘Uniform Act’’), as amended by the Uniform
Relocation Act Amendments of 1987, and 49
CFR part 24, referenced by 7 CFR part 21, to
the extent the Uniform Act is applicable to
such acquisition.

Section 5.11. ‘‘Buy American’’
Requirements. The Borrower shall use or
cause to be used in connection with the
expenditures of funds advanced on account
of the Loan only such unmanufactured
articles, materials, and supplies as have been
mined or produced in the United States,
Mexico, or Canada, and only such
manufactured articles, materials, and
supplies as have been manufactured in the
United States, Mexico, or Canada
substantially all from articles, materials, and
supplies mined, produced or manufactured,
as the case may be, in the United States,
Mexico, or Canada, except to the extent RUS
shall determine that such use shall be
impracticable or that the cost thereof shall be
unreasonable.

Section 5.12. Power Requirements Studies.
The Borrower shall prepare and use power
requirements studies of its electric loads and
future energy and capacity requirements in
conformance with RUS Regulations.

Section 5.13. Long Range Engineering
Plans and Construction Work Plans. The
Borrower shall develop, maintain and use
up-to-date long-range engineering plans and
construction work plans in conformance with
RUS Regulations.

Section 5.14. Design Standards, Plans and
Specifications, Construction Standards, and
List of Materials. The Borrower shall use
design standards, plans and specifications,


