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Affected section Remove Add

1.1502-47(e)(4)(iv) Example 4, chart header .... 1.1502-13(f)(1)(iv) ............................................ 1.1502–13
1.1502–47(f)(3), first sentence .......................... 1.1502–14,.
1.1502–47(r), second sentence ......................... deferred.
1.1503–2(d)(4) Example 1 (iii), fourth sentence deferred.
1.1503–2(d)(4) Example 1 (iii), fourth sentence 1.1502–13(a)(2) ................................................ 1.1502–13
1.1552–1(a)(2)(ii)(c) ........................................... 1.1502–14 ........................................................ 1.1502–13 (f) and (g)

Par. 3. Section 1.108–3 is added to
read as follows:

§ 1.108–3 Intercompany losses and
deductions.

(a) General rule. This section applies
to certain losses and deductions from
the sale, exchange, or other transfer of
property between corporations that are
members of a consolidated group or a
controlled group (an intercompany
transaction). See section 267(f)
(controlled groups) and § 1.1502–13
(consolidated groups) for applicable
definitions. For purposes of determining
the attributes to which section 108(b)
applies, a loss or deduction not yet
taken into account under section 267(f)
or § 1.1502–13 (an intercompany loss or
deduction) is treated as basis described
in section 108(b) that the transferor
retains in property. To the extent a loss
not yet taken into account is reduced
under this section, it cannot
subsequently be taken into account
under section 267(f) or § 1.1502–13. For
example, if S and B are corporations
filing a consolidated return, and S sells
land with a $100 basis to B for $90 and
the $10 loss is deferred under section
267(f) and § 1.1502–13, the deferred loss
is treated for purposes of section 108(b)
as $10 of basis that S has in land (even
though S has no remaining interest in
the land sold to B) and is subject to
reduction under section 108(b)(2)(E).
Similar principles apply, with
appropriate adjustments, if S and B are
members of a controlled group and S’s
loss is deferred only under section
267(f).

(b) Effective date. This section applies
with respect to discharges of
indebtedness occurring on or after
September 11, 1995.

§ 1.167(a)–11 [Amended]

Par. 4. Section 1.167(a)–11(d)(3)(v)(e)
is amended by removing the second
sentence of Example (3).

Par. 5. In § 1.263A–1, paragraph
(j)(1)(ii)(B), the last sentence is revised
to read as follows:

§ 1.263A–1 Uniform capitalization of costs.

* * * * *
(j) * * *
(1) * * *
(ii) * * *

(B) * * * See § 1.1502–13.
* * * * *

Par. 6. Section 1.267(f)–1 is revised to
read as follows: § 1.267(f)–1 Controlled
groups.

(a) In general—(1) Purpose. This
section provides rules under section
267(f) to defer losses and deductions
from certain transactions between
members of a controlled group
(intercompany sales). The purpose of
this section is to prevent members of a
controlled group from taking into
account a loss or deduction solely as the
result of a transfer of property between
a selling member (S) and a buying
member (B).

(2) Application of consolidated return
principles. Under this section, S’s loss
or deduction from an intercompany sale
is taken into account under the timing
principles of § 1.1502–13 (intercompany
transactions between members of a
consolidated group), treating the
intercompany sale as an intercompany
transaction. For this purpose:

(i) The matching and acceleration
rules of § 1.1502–13 (c) and (d), the
definitions and operating rules of
§ 1.1502–13 (b) and (j), and the
simplifying rules of § 1.1502–13(e)(1)
apply with the adjustments in
paragraphs (b) and (c) of this section to
reflect that this section—

(A) Applies on a controlled group
basis rather than consolidated group
basis; and

(B) Generally affects only the timing
of a loss or deduction, and not it’s
attributes (e.g., its source and character)
or the holding period of property.

(ii) The special rules under § 1.1502–
13(f) (stock of members) and (g)
(obligations of members) apply under
this section only to the extent the
transaction is also an intercompany
transaction to which § 1.1502–13
applies.

(iii) Any election under § 1.1502–13
to take items into account on a separate
entity basis does not apply under this
section. See § 1.1502–13(e)(3).

(3) Other law. The rules of this section
apply in addition to other applicable
law (including nonstatutory authorities).
For example, to the extent a loss or
deduction deferred under this section is
from a transaction that is also an
intercompany transaction under

§ 1.1502–13(b)(1), attributes of the loss
or deduction are also subject to
recharacterization under § 1.1502–13.
See also, sections 269 (acquisitions to
evade or avoid income tax) and 482
(allocations among commonly
controlled taxpayers). Any loss or
deduction taken into account under this
section can be deferred, disallowed, or
eliminated under other applicable law.
See, for example, section 1091 (loss
eliminated on wash sale).

(b) Definitions and operating rules.
The definitions in § 1.1502–13(b) and
the operating rules of § 1.1502–13(j)
apply under this section with
appropriate adjustments, including the
following:

(1) Intercompany sale. An
intercompany sale is a sale, exchange, or
other transfer of property between
members of a controlled group, if it
would be an intercompany transaction
under the principles of § 1.1502–13,
determined by treating the references to
a consolidated group as references to a
controlled group and by disregarding
whether any of the members join in
filing consolidated returns.

(2) S’s losses or deductions. Except to
the extent the intercompany sale is also
an intercompany transaction to which
§ 1.1502–13 applies, S’s losses or
deductions subject to this section are
determined on a separate entity basis.
For example, the principles of § 1.1502–
13(b)(2)(iii) (treating certain amounts
not yet recognized as items to be taken
into account) do not apply. A loss or
deduction is from an intercompany sale
whether it is directly or indirectly from
the intercompany sale.

(3) Controlled group; member. For
purposes of this section, a controlled
group is defined in section 267(f). Thus,
a controlled group includes a FSC (as
defined in section 922) and excluded
members under section 1563(b)(2), but
does not include a DISC (as defined in
section 992). Corporations remain
members of a controlled group as long
as they remain in a controlled group
relationship with each other. For
example, corporations become
nonmembers with respect to each other
when they cease to be in a controlled
group relationship with each other,
rather than by having a separate return
year (described in § 1.1502–13(j)(7)).


