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the receipt of such authorizations, in
order to determine if any unforeseen
problems relating to unjust enrichment
have arisen outside the designated
entity context. See Second Report and
Order at 2385-2386; 47 CFR 1.2111(a).

126. Construction Build-out
Requirements. Congress has directed
that the Commission, in implementing
auction procedures, “include
performance requirements, such as
appropriate deadlines and penalties for
performance failures, to ensure prompt
delivery of service to rural areas, to
prevent stockpiling or warehousing of
spectrum by licensees or permittees,
and to promote investment in and rapid
deployment of new technologies and
services.” 47 U.S.C. 309(j)(4)(B). In the
Second Report and Order, we decided
that it was generally unnecessary to
impose additional construction build-
out or other performance requirements
for auctionable services beyond those
already provided in service rules. Id. at
2386. However, following a review of
our existing MDS rules, we determined
to alter the construction requirements
that will be applicable to the holders of
BTA authorizations obtained by
competitive bidding.

127. Our current rules require the
completion of construction of MDS
stations within twelve months from the
date of the conditional station license
grant. 47 CFR 21.43. We will continue
to apply this existing requirement to
MDS conditional station licenses
granted prior to the institution of
competitive bidding procedures. We
will not, however, apply this twelve
month construction requirement to MDS
conditional station licenses granted in
the future in the BTA service areas of
auction winners. Instead, we will
require the holders of BTA
authorizations to meet the five year
build-out requirements set forth at 1 31.

128. We believe that this change in
our construction requirements is
necessitated by our decision to grant
BTA-based authorizations to MDS
auction winners. Our goal in imposing
any construction or other performance
requirement is to insure that each
auction winner provides service
throughout its BTA. We believe that the
imposition of a general BTA-wide build-
out requirement will better achieve this
goal than our continued imposition of a
twelve month construction requirement
on each particular MDS facility within
the BTA.

129. Rules Prohibiting Collusion. In
the generic auction rules, we adopted
special provisions to prevent collusive
conduct in the context of competitive
bidding. 47 CFR 1.2105(c). We indicated
that such rules would serve the

objectives of the Budget Act by
preventing parties, especially larger
firms, from agreeing in advance to
bidding strategies that might divide the
market according to their strategic
interests and to the disadvantage of
other bidders. Such rules could also
strengthen confidence in the bidding
process. Second Report and Order at
2386. These rules apply to all
auctionable services, including MDS.
Applicants are required to identify in an
exhibit to their short-form applications
any parties with whom they have
entered into any consortium
arrangements, joint ventures,
partnerships or other agreements or
understandings which relate to the BTA
service areas being auctioned.
Applicants are also required to certify
that they have not entered into any
explicit or implicit agreements,
arrangements or understandings with
any parties, other than those identified,
regarding the amount of their bid,
bidding strategies or the particular BTA
service areas on which they will or will
not bid. See 47 CFR 1.2105(a)(2)(viii)
and (ix). Except as otherwise provided
in 9130, after the short-form
applications are filed and prior to the
time the winning bidder has made its
required down payment, all applicants
are prohibited from cooperating,
collaborating, discussing or disclosing
in any manner the substance of their
bids or bidding strategies, or discussing
settlement agreements, with other
applicants, unless such applicants are
members of a bidding consortium or
other joint bidding arrangement
identified on the applicants’ short-form
application. See 47 CFR 1.2105(c)(1).
Communications among applicants
concerning matters unrelated to the
MDS auction will, however, be
permitted after the filing of short-form
applications. See Fourth Memorandum
Opinion and Order in PP Docket No.
93-253, 9 FCC Rcd 6858, 6869 (1994),
59 Fed. Reg. 53364 (Oct. 24, 1994).

130. Despite the restrictions set forth
in 7129, applicants may amend their
short-form applications to reflect
formation of bidding consortia or
changes in ownership after the short-
form application filing deadline has
passed, provided such changes do not
result in a change in control of the
applicant, and provided that the parties
forming consortia or entering into
ownership agreements have not applied
to bid on the same BTA service areas.

In addition, after the filing of short-form
applications, applicants may make
agreements to bid jointly for BTA
service areas, provided the parties to the
agreement have not applied for the same

BTA service areas. A holder of a non-
controlling attributable interest in an
entity submitting a short-form
application may also, following the
filing of the short-form application and
under certain conditions specified in 47
CFR 1.2105(c)(4), acquire an ownership
interest in, form a consortium with, or
enter into a joint bidding arrangement
with, other applicants for the same BTA
service areas. To reflect these changes in
ownership or in the membership of
consortia or joint bidding arrangements,
applicants must amend their short-form
applications by submitting a revised
short-form, filed within two business
days of any such change; such
modifications will not be considered
major amendments of the applications.
However, any amendment which results
in the change of control of an applicant
will be considered a major amendment
of the short-form. See supra 1100; 47
CFR 1.2105(c)(2), (3) and (4); Second
Memorandum Opinion and Order at
7254; Memorandum Opinion and Order
in PP Docket No. 93-253, 9 FCC Rcd
7684, 7688—-7689 (1994), 59 Fed. Reg.
64159 (Dec. 13, 1994). Finally the
winning bidder for each BTA service
area must, as an exhibit to its initial
long-form application or statement of
intention, explain the terms and
conditions and parties involved in any
bidding consortia, joint venture,
partnership or other agreement it had
entered into relating to the competitive
bidding process prior to the time
bidding was completed. See 47 CFR
1.2107(d).

131. Where specific instances of
collusion in the competitive bidding
process are alleged, the Commission
may conduct an investigation or refer
such complaints to the United States
Department of Justice for investigation.
Bidders who are found to have violated
the antitrust laws or the Commission’s
rules in connection with participation
in the auction process may, among other
remedies, be subject to the loss of their
up front payment, down payment or
their full bid amount, cancellation of
their BTA authorizations, and may be
prohibited from participating in future
auctions. See Second Report and Order
at 2388; 47 CFR 1.2109(c).

7. Treatment of Designated Entities

132. General Considerations. Section
309(j) of the Communications Act
provides that the Commission “‘ensure
that small businesses, rural telephone
companies, and businesses owned by
members of minority groups and women
are given the opportunity to participate
in the provision of spectrum-based
services.” 47 U.S.C. 309(j)(4)(D). To
achieve this congressional goal, the



