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52 If a BTA service area is re-offered by auction,
the ‘‘winning bid’’ refers to the high bid in the
auction in which the service area is re-offered. If a
BTA service area is re-offered in the same auction,
the winning bid refers to the high bid amount, made
subsequent to the withdrawal, in that auction. If the
subsequent high bidder also withdraws its bid, that
bidder will be required to pay an amount equal to
the difference between its withdrawn bid and the
amount of the subsequent winning bid the next
time the BTA service area is offered by the
Commission. If a BTA service area which is the
subject of withdrawal or default is not re-auctioned,
but is instead offered to the highest losing bidders
in the initial auction, the ‘‘winning bid’’ refers to
the bid of the highest bidder who accepts the offer.
Losing bidders will not be required to accept the
offer. We wish to encourage losing bidders in MDS
simultaneous multiple round auctions to bid on
other BTA service areas, and therefore we will not
hold them to their losing bids on a service area for
which a bidder has withdrawn a bid or on which
a bidder has defaulted.

bidding in the MDS auction, and its
application will be dismissed. See
Second Report and Order at 2377; 47
CFR 1.2106.

107. The upfront payments submitted
by prospective bidders will later be
counted toward the down payments that
winning bidders must make. The
upfront payments of bidders who are
not the high bidder on any BTA service
area will be refunded as soon as
possible after the MDS auction. Prior to
refunding the upfront payments of non-
winning bidders, however, we will
determine whether they are subject to
withdrawal or default payments. In
some circumstances, it may be
appropriate to retain upfront payments
until after the winning bidders have
tendered their down payments because
further rounds of competitive bidding
may be held if down payments are not
made. No interest will be paid on
upfront payments. See Second Report
and Order at 2380.

108. Down Payments and Full
Payments. To provide further assurance
that winning bidders will be able to pay
the full amount of their bids, we
decided generally in the Second Report
and Order that each winning bidder
must tender a down payment sufficient
to bring the total deposit up to twenty
percent of the winning bid. We believe
a down payment requirement is
appropriate for MDS. Accordingly,
winning bidders will be required to
supplement their upfront payments to
bring their total deposit with the
Commission up to at least twenty
percent of the final payment due for the
BTA authorization(s) won in the MDS
auction. If the upfront payment already
tendered amounts to twenty percent or
more of the winning bid, no additional
deposit will be required. To the extent
that any upfront payment not only
covers, but exceeds, the required down
payment, the Commission will refund
any excess amount after determining
that no bid withdrawal payments are
owed by the bidder. To simplify this
process administratively, the
Commission will not honor requests
that this excess amount be retained and
applied toward later payments or
obligations. The down payment will be
due within five business days after the
winning bidders have been notified by
the Commission, and may be made by
cashier’s check or by wire transfer to the
Commission’s lock-box bank. The down
payment will be held by the
Commission until the winning bidder
has been issued its BTA authorization
and has paid the remaining balance of
its winning bid, or until the winning
bidder is found unqualified to be a
station license or has defaulted, in

which case it will be returned, less
applicable default payments. During the
period that deposits are held pending
ultimate award of the BTA
authorization, the interest that accrues,
if any, will be retained by the
government. See Second Report and
Order at 2381–2382; 47 CFR 1.2107(b).

109. Based upon our experience in
conducting spectrum auctions, we will
require winning bidders to make full
payment of the balance of their winning
bids prior to the issuance of their BTA
authorizations. Specifically, the
Commission will, when a BTA
authorization is ready to be issued,
release a public notice stating that fact.
The auction winner for that BTA will be
required to make full payment of the
balance of its winning bid within five
business days following this public
notice. The Commission will issue the
BTA authorization to the auction
winner within ten business days
following notification of receipt of full
payment. See Second Report and Order
and Second Further Notice of Proposed
Rulemaking in PR Docket No. 89–553,
PP Docket No. 93–253, and GN Docket
No. 93–252, FCC 95–159 (released April
17, 1995), 60 Fed. Reg. 21987 (May 4,
1995), at ¶ 109.

110. Auction winners that are small
businesses eligible for installment
financing will be subject to differing
payment requirements, however. See
infra ¶¶ 153–154 for discussion of small
business eligibility. Specifically, a small
business will be required to bring its
total deposit with the Commission up to
ten percent of its winning bid within
five business days after having been
notified by the Commission of its
winning bidder status. An additional
ten percent will be due within five
business days following the public
notice that its BTA authorization is
ready to be issued. The Commission
will then issue the BTA authorization to
the small business within ten business
days following notification of receipt of
this additional ten percent payment.

111. Bid Withdrawal, Default and
Disqualification Payments. In the
Second Report and Order, we concluded
that strong incentives are needed to
ensure that potential bidders are
financially and otherwise qualified to
participate in auction proceedings, so as
to avoid delays in the deployment of
new services to the public. Id. at 2382.
We accordingly stated that we will, in
simultaneous multiple round auctions,
impose a bid withdrawal payment
requirement in instances where a high
bid is withdrawn during the course of
the auction and an additional default
payment if a winning bid is withdrawn

after the auction has closed. Id. at 2373–
2374.

112. In an MDS simultaneous
multiple round auction, any bidder who
withdraws a high bid during an auction
before the Commission declares bidding
closed will be required to reimburse the
Commission in the amount of the
difference between its high bid and the
amount of the winning bid the next time
the BTA service area is offered by the
Commission, if this subsequent winning
bid is lower than the withdrawn bid.52

No withdrawal payment will be
assessed if the subsequent winning bid
exceeds the withdrawn bid. After
bidding closes, a defaulting auction
winner (i.e., a winner who fails to remit
the required down payment within the
prescribed time, fails to submit a long-
form application or statement of
intention, fails to make full payment, or
is otherwise disqualified) will be subject
to an additional payment of three
percent of the subsequent winning bid
or three percent of the amount of the
defaulting bid, whichever is less. See 47
CFR 1.2104(g) and 1.2109; Second
Report and Order at 2373–2374. The
additional three percent payment is
designed to encourage bidders who
wish to withdraw their bids to do so
before bidding ceases. We will hold
deposits made by defaulting or
disqualified auction winners until full
payment of these amounts. In rare cases
in which it would be inequitable to
retain a down payment, we will
entertain requests for waiver of this
provision. We believe that these
payment requirements will discourage
insincere bidding and default and
ensure that bidders have adequate
financing and that they meet all
eligibility and qualification
requirements.

113. In addition, ‘‘if a default or
disqualification involves gross
misconduct, misrepresentation or bad


