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lien on real property, that includes a
due-on-sale clause. Except as set forth in
12 U.S.C. 1701j-3(d) (which contains a
list of transactions in which due-on-sale
clauses may not be enforced), due-on-
sale clauses in loans, whenever
originated, shall be valid and
enforceable for transfers of the secured
property occurring after December 8,
1983, notwithstanding any State law
limitations to the contrary. For the
purposes of this section, the term real
property includes residential dwellings
such as condominium units, cooperative
housing units, and residential
manufactured homes, and the term
lender means a government agency or
person, including a corporation,
partnership, trust, or association,
making a real property loan, or any
assignee or transferee, in whole or in
part, of that person or agency.

Subpart B—Adjustable-Rate
Mortgages

§34.20 Definitions.

(a) Adjustable-rate mortgage (ARM)
loan means an extension of credit made
to finance or refinance the purchase of,
and secured by a lien on, a one-to-four
family dwelling, including a
condominium unit, cooperative housing
unit, or residential manufactured home,
where the lender, pursuant to an
agreement with the borrower, may
adjust the rate of interest from time to
time. This term does not apply to fixed-
rate extensions of credit that are payable
at the end of a term that, when added
to any terms for which the bank has
promised to renew the loan, is shorter
than the term of the amortization
schedule.

(b) Affiliate has the same meaning as
in 12 U.S.C. 371c.

(c) Subsidiary has the same meaning
asin 12 U.S.C. 371c.

§34.21 General rule.

(a) Authorization. National banks and
their subsidiaries may make, sell,
purchase, participate in, or otherwise
deal in ARM loans and interests therein
without regard to any State law
limitations on those activities.

(b) Purchase of loans not in
compliance. National banks may
purchase or participate in ARM loans
that were not made in accordance with
this part, except that loans purchased,
in whole or in part, from an affiliate or
subsidiary must comply with this part.

§34.22 Index.

If a national bank makes an ARM loan
to which 12 CFR 226.19(b) applies (i.e.,
the annual percentage rate of a loan may
increase after consummation, the term

exceeds one year, and the consumer’s
principal dwelling secures the
indebtedness), the loan documents must
specify an index to which changes in
the interest rate charged will be linked.
This index must be readily available to,
and verifiable by, the borrower and
beyond the control of the bank. A
national bank may use as an index any
measure of market rates of interest that
meets these requirements. The index
may be either single values of the
chosen measure or a moving average of
the chosen measure calculated over a
specified period.

§34.23 Prepayment fees.

A national bank offering or
purchasing ARM loans may impose fees
for prepayments notwithstanding any
State law prohibitions of, or limitations
on, those fees. For the purpose of this
part, prepayments do not include:

(a) Payments that exceed the required
payment amount to avoid or reduce
negative amortization; or

(b) Principal payments, in excess of
those necessary to retire the outstanding
debt over the remaining loan term at the
then-current interest rate, that are made
in accordance with rules governing the
determination of monthly payments
contained in the loan documents.

8§34.24 Nonfederally chartered commercial
banks.

Pursuant to 12 U.S.C. 3803(a),
nonfederally chartered commercial
banks may make ARM loans in
accordance with the provisions of this
subpart.

834.25 Transition rule.

If, on October 1, 1988, a national bank
had made a loan or binding
commitment to lend under an ARM loan
program that complied with the
requirements of 12 CFR part 29 in effect
prior to October 1, 1988 (See 12 CFR
Parts 1 to 199, revised as of January 1,
1988) but would have violated any of
the provisions of this subpart, the
national bank may continue to
administer the loan or binding
commitment to lend in accordance with
that loan program. All ARM loans or
binding commitments to make ARM
loans that a national bank entered into
after October 1, 1988, must comply with
all provisions of this subpart.

Subpart C—Appraisals

* * * * *

Subpart D—Real Estate Lending
Standards

* * * * *

Subpart E—Other Real Estate Owned

§34.81 Definitions.

(a) Capital means:

(1) A bank’s Tier 1 and Tier 2 capital
included in the bank’s risk-based capital
under the OCC’s Minimum Capital
Ratios in appendix A of 12 CFR part 3;
plus

(2) The balance of a bank’s allowance
for loan and lease losses not included in
the bank’s Tier 2 capital, for purposes of
the calculation of risk-based capital
under 12 CFR part 3.

(b) Debts previously contracted (DPC)
real estate means real estate (including
capitalized and operating leases)
acquired by a national bank through any
means in full or partial satisfaction of a
debt previously contracted.

(c) Former banking premises means
real estate (including capitalized and
operating leases) for which banking use
no longer is contemplated. This
includes real estate originally acquired
for future expansion that no longer will
be used for expansion or other banking
purposes.

(d) Market value means the value
determined in accordance with subpart
C of this part.

(e) Other real estate owned (OREO)
means:

(1) DPC real estate; and

(2) Former banking premises.

(f) Recorded investment amount
means:

(1) For loans, the recorded loan
balance, as determined by generally
accepted accounting principles; and

(2) For former banking premises, the
net book value.

§34.82 Holding period.

(a) Holding period for OREO. A
national bank shall dispose of OREO at
any time that prudent judgment
dictates, but not later than the end of the
holding period (or an extension thereof)
permitted by 12 U.S.C. 29.

(b) Commencement of holding period.
The holding period begins on the date
that:

(1) Ownership of the property is
originally transferred to a national bank;

(2) A bank completes relocation from
former banking premises to new
banking premises or ceases to use the
former banking premises without
relocating; or

(3) A bank decides not to use real
estate acquired for future bank
expansion.

(c) Effect of statutory redemption
period. For DPC real estate that is
subject to a redemption period imposed
under state law, the holding period
begins at the expiration of that
redemption period.



