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disposed of on, in, or at the facility.”” 10
Thus, in the subdivision scenario
described above, the current landowner
might still qualify for the Section
107(b)(3) defense if he or she did not
know or have reason to know that the
original landowner had disposed of
hazardous substances elsewhere on the
larger parcel.

2. Settlements Under Section
122(g)(1)(B)

To address concerns that strict
liability under Section 107(a)(1) could
cause inequitable results with respect to
landowners who had not been involved
in hazardous substance disposal
activities, Congress authorized the
Agency to enter into de minimis
settlements with certain property
owners under Section 122(g)(1)(B) of
CERCLA, 42 U.S.C. 9622 (g)(1)(B).
Under this Section, when the Agency
determines that a settlement is
“practicable and in the public interest,”
it “shall as promptly as possible reach
a final settlement” if the settlement
“involves only a minor portion of the
response costs at the facility concerned”
and the Agency determines that the
potentially responsible party: (i) is an
owner of the real property on or in
which the facility is located; (ii) did not
conduct or permit the generation,
transportation, storage, treatment or
disposal of any hazardous substance at
the facility; and (iii) did not contribute
to the release or threat of release * * *
through any act or omission.” 11

The requirements which must be
satisfied in order for the Agency to
consider a settlement with landowners
under the de minimis settlement
provisions of Section 122(g)(1)(B) are
substantially the same as the elements
which must be proved at trial in order
for a landowner to establish a third
party defense under Section 107(b)(3),
as described above.12

D. Use of the Policy

This Policy does not constitute
rulemaking by the Agency and is not
intended and cannot be relied on to
create a right or a benefit, substantive or
procedural, enforceable at law or in
equity, by any person. Furthermore, the

10Section 101(35)(A) also excludes from the
definition of “‘contractual relationship’ certain
acquisitions of property by government entities and
certain acquisitions by inheritance or bequest, so
long as the other requirements of Section 101(35)(A)
are met. See 42 U.S.C. 101(35)(A) (ii) and (iii).

11 A detailed discussion of each of these
components of Section 122(g)(1)(B) and guidance
on structuring settlements under this Section are
provided in the Guidance on Landowner Liability
and Section 122(g)(1)(B) De Minimis Settlements,
supra note 2.

121d.

Agency may take action at variance with
this Policy.

For further information concerning
this Policy, please contact Ellen Kandell
in the Office of Site Remediation
Enforcement at (703) 603—8996.

[FR Doc. 95-16283 Filed 6-30-95; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY
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Announcement and Publication of
Guidance on Agreements With
Prospective Purchasers of
Contaminated Property and Model
Prospective Purchaser Agreement

SUMMARY: The new prospective
purchaser guidance supersedes previous
Agency policy on when the Agency will
provide a covenant not to sue a
prospective purchaser of contaminated
property under CERCLA. Previous
guidance, issued in June 1989, entitled
“Guidance on Landowner Liability
under Section 107(a) of CERCLA, De
Minimis Settlements under Section
122(g)(1)(B) of CERCLA, and
Settlements with Prospective Purchasers
of Contaminated Property” (OSWER
Directive No. 9835.9 and 54 FR 34235
(Aug. 18, 1989), had two separate parts,
including a model administrative order
and a model consent decree for de
minimis landowner settlements. The
first part of the previous guidance,
landowner liability/the innocent
landowner defense and the Agency’s
use of de minimis landowner
settlements including model agreements
to use in such settlements remains
Agency Policy. The section of the
guidance dealing with prospective
purchasers is changed by new guidance
approved May 24, 1995.

In an effort to promote cleanup for the
beneficial reuse and development of
contaminated properties, EPA is
expanding the criteria by which it will
consider entering into prospective
purchaser agreements. EPA will
consider such agreements if the
agreement results in either (1) a
substantial direct benefit to the Agency
in terms of cleanup or funds for cleanup
or (2) a substantial indirect benefit to
the community coupled with a lesser
direct benefit to the Agency.
Additionally, the new guidance should
enable the Agency to enter into more
prospective purchaser agreements by
expanding the universe of eligible sites.
A model prospective purchaser
agreement has also been developed and
is part of the new guidance.

FOR FURTHER INFORMATION CONTACT:
Additional information on the
prospective purchaser policy is
available from Lori Boughton ((703)
603-8959) or Elisabeth Freed ((703)
603-8936) in the Office of Site
Remediation Enforcement, 402 M St.,
S.W., 2273-G, Washington, D.C. 20460.
Information regarding the model
prospective purchaser agreement and
site specific prospective purchaser
inquiries should be directed to Helen
Keplinger ((202) 260-7116) in the Office
of Site Remediation Enforcement, 401 M
St. S.\W., 2272, Washington, D.C. 20460.

Dated: June 21, 1995.
Bruce M. Diamond,

Director, Office of Site Remediation
Enforcement.

Memorandum

Subject: Guidance on Agreements with
Prospective Purchasers of Contaminated
Property

From: Steven A. Herman, Assistant
Administrator, Office of Enforcement
and Compliance Assurance

To: Regional Administrators, Regions I-X;
Regional Counsel, Region 1-X; Waste
Management Division Directors, Regions
1-X

This memorandum transmits the guidance
and model agreement concerning prospective
purchasers of contaminated Superfund
property. The attached guidance supersedes
the Agency policy issued in June 1989,
entitled “Guidance on Landowner Liability
under Section 107(a) of CERCLA, De Minimis
Settlements under Section 122(g)(1)(B) of
CERCLA, and Settlements with Prospective
Purchasers of Contaminated Property”
(OSWER Directive No. 9835.9 and 54 FR
34235 (Aug. 18, 1989). The 1989 guidance
limited the use of these covenants to
situations where the Agency planned to take
an enforcement action, and where the
Agency received a substantial benefit for
cleanup of the site by the purchaser, not
otherwise available. In an effort to promote
cleanup for the beneficial reuse and
development of these properties, EPA is
expanding the circumstances under which it
will consider entering into prospective
purchaser agreements.

Additional information on this policy is
available from Lori Boughton ((703) 603—
8959) or Elisabeth Freed ((703) 603-8936) in
the Office of Site Remediation Enforcement.
Information regarding the model agreement
and site specific inquiries should be directed
to Helen Keplinger ((202) 260-7116) in the
Office of Site Remediation Enforcement.

GUIDANCE ON SETTLEMENTS WITH
PROSPECTIVE PURCHASERS OF
CONTAMINATED PROPERTY

I. Purpose

This document supersedes EPA’s
policy on agreements with prospective
purchasers of contaminated property as
set forth in the June 6, 1989, policy
document entitled “Guidance on



