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unnecessary plant transient or
performance of testing, inspection, or
system realignment that is inappropriate
with the specific plant conditions, or
unnecessary delays in plant startup
without a corresponding health and
safety benefit. In these circumstances,
the NRC staff may choose not to enforce
the applicable TS or other license
condition. This enforcement discretion,
designated as a Notice of Enforcement
Discretion (NOED), will only be
exercised if the NRC staff is clearly
satisfied that the action is consistent
with protecting the public health and
safety. A licensee seeking the issuance
of a NOED must provide a written
justification, or in circumstances where
good cause is shown, oral justification
followed as soon as possible by written
justification, which documents the
safety basis for the request and provides
whatever other information the NRC
staff deems necessary in making a
decision on whether or not to issue a
NOED.

The appropriate Regional
Administrator, or his or her designee,
may issue a NOED where the
noncompliance is temporary and
nonrecurring when an amendment is
not practical. The Director, Office of
Nuclear Reactor Regulation, or his or
her designee, may issue a NOED if the
expected noncompliance will occur
during the brief period of time it
requires the NRC staff to process an
emergency or exigent license
amendment under the provisions of 10
CFR 50.91(a)(5) or (6). The person
exercising enforcement discretion will
document the decision.

For an operating plant, this exercise of
enforcement discretion is intended to
minimize the potential safety
consequences of unnecessary plant
transients with the accompanying
operational risks and impacts or to
eliminate testing, inspection, or system
realignment which is inappropriate for
the particular plant conditions. For
plants in a shutdown condition,
exercising enforcement discretion is
intended to reduce shutdown risk by,
again, avoiding testing, inspection or
system realignment which is
inappropriate for the particular plant
conditions, in that, it does not provide
a safety benefit or may, in fact, be
detrimental to safety in the particular
plant condition. Exercising enforcement
discretion for plants attempting to
startup is less likely than exercising it
for an operating plant, as simply
delaying startup does not usually leave
the plant in a condition in which it
could experience undesirable transients.
In such cases, the Commission would
expect that discretion would be

exercised with respect to equipment or
systems only when it has at least
concluded that, notwithstanding the
conditions of the license: (1) The
equipment or system does not perform
a safety function in the mode in which
operation is to occur; (2) the safety
function performed by the equipment or
system is of only marginal safety
benefit, provided remaining in the
current mode increases the likelihood of
an unnecessary plant transient; or (3)
the TS or other license condition
requires a test, inspection or system
realignment that is inappropriate for the
particular plant conditions, in that it
does not provide a safety benefit, or
may, in fact, be detrimental to safety in
the particular plant condition.

The decision to exercise enforcement
discretion does not change the fact that
a violation will occur nor does it imply
that enforcement discretion is being
exercised for any violation that may
have led to the violation at issue. In
each case where the NRC staff has
chosen to issue a NOED, enforcement
action will normally be taken for the
root causes, to the extent violations
were involved, that led to the
noncompliance for which enforcement
discretion was used. The enforcement
action is intended to emphasize that
licensees should not rely on the NRC’s
authority to exercise enforcement
discretion as a routine substitute for
compliance or for requesting a license
amendment.

Finally, it is expected that the NRC
staff will exercise enforcement
discretion in this area infrequently.
Although a plant must shut down,
refueling activities may be suspended,
or plant startup may be delayed, absent
the exercise of enforcement discretion,
the NRC staff is under no obligation to
take such a step merely because it has
been requested. The decision to forego
enforcement is discretionary. When
enforcement discretion is to be
exercised, it is to be exercised only if
the NRC staff is clearly satisfied that
such action is warranted from a health
and safety perspective.

VIII. Enforcement Actions Involving
Individuals

Enforcement actions involving
individuals, including licensed
operators, are significant personnel
actions, which will be closely controlled
and judiciously applied. An
enforcement action involving an
individual will normally be taken only
when the NRC is satisfied that the
individual fully understood, or should
have understood, his or her
responsibility; knew, or should have
known, the required actions; and

knowingly, or with careless disregard
(i.e., with more than mere negligence)
failed to take required actions which
have actual or potential safety
significance. Most transgressions of
individuals at the level of Severity Level
Il or IV violations will be handled by
citing only the facility licensee.

More serious violations, including
those involving the integrity of an
individual (e.g., lying to the NRC)
concerning matters within the scope of
the individual’s responsibilities, will be
considered for enforcement action
against the individual as well as against
the facility licensee. Action against the
individual, however, will not be taken
if the improper action by the individual
was caused by management failures.
The following examples of situations
illustrate this concept:

¢ Inadvertent individual mistakes
resulting from inadequate training or
guidance provided by the facility
licensee.

¢ Inadvertently missing an
insignificant procedural requirement
when the action is routine, fairly
uncomplicated, and there is no unusual
circumstance indicating that the
procedures should be referred to and
followed step-by-step.

« Compliance with an express
direction of management, such as the
Shift Supervisor or Plant Manager,
resulted in a violation unless the
individual did not express his or her
concern or objection to the direction.

« Individual error directly resulting
from following the technical advice of
an expert unless the advice was clearly
unreasonable and the licensed
individual should have recognized it as
such.

* Violations resulting from
inadequate procedures unless the
individual used a faulty procedure
knowing it was faulty and had not
attempted to get the procedure
corrected.

Listed below are examples of
situations which could result in
enforcement actions involving
individuals, licensed or unlicensed. If
the actions described in these examples
are taken by a licensed operator or taken
deliberately by an unlicensed
individual, enforcement action may be
taken directly against the individual.
However, violations involving willful
conduct not amounting to deliberate
action by an unlicensed individual in
these situations may result in
enforcement action against a licensee
that may impact an individual. The
situations include, but are not limited
to, violations that involve:

« Willfully causing a licensee to be in
violation of NRC requirements.



