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VII. Exercise of Discretion

Notwithstanding the normal guidance
contained in this policy, as provided in
Section Ill, “Responsibilities,”” the NRC
may choose to exercise discretion and
either escalate or mitigate enforcement
sanctions within the Commission’s
statutory authority to ensure that the
resulting enforcement action
appropriately reflects the level of NRC
concern regarding the violation at issue
and conveys the appropriate message to
the licensee.

A. Escalation of Enforcement Sanctions

The NRC considers violations
categorized at Severity Level I, 11, or 11
to be of significant regulatory concern.
If the application of the normal
guidance in this policy does not result
in an appropriate sanction, with the
approval of the appropriate Deputy
Executive Director and consultation
with the EDO and Commission, as
warranted, the NRC may apply its full
enforcement authority where the action
is warranted. NRC action may include
(1) escalating civil penalties, (2) issuing
appropriate orders, and (3) assessing
civil penalties for continuing violations
on a per day basis, up to the statutory
limit of $100,000 per violation, per day.

1. Civil penalties. Notwithstanding
the outcome of the normal civil penalty
assessment process addressed in Section
VI.B, the NRC may exercise discretion
by either proposing a civil penalty
where application of the factors would
otherwise result in zero penalty or by
escalating the amount of the resulting
civil penalty (i.e., base or twice the base
civil penalty) to ensure that the
proposed civil penalty reflects the
significance of the circumstances and
conveys the appropriate regulatory
message to the licensee. Consultation
with the Commission is required if the
deviation in the amount of the civil
penalty proposed under this discretion
from the amount of the civil penalty
assessed under the normal process is
more than two times the base civil
penalty shown in Tables 1A and 1B.
Examples when this discretion should
be considered include, but are not
limited to the following:

(a) Problems categorized at Severity
Level | or Il;

(b) Overexposures, or releases of
radiological material in excess of NRC
requirements;

(c) Situations involving particularly
poor licensee performance, or involving
willfulness;

(d) Situations when the licensee’s
previous enforcement history has been
particularly poor, or when the current
violation is directly repetitive of an
earlier violation;

(e) Situations when the excessive
duration of a problem has resulted in a
substantial increase in risk;

(f) Situations when the licensee made
a conscious decision to be in
noncompliance in order to obtain an
economic benefit; or

(9) Cases involving the loss of a
source. In addition, unless the licensee
self-identifies and reports the loss to the
NRC, these cases should normally result
in a civil penalty in an amount at least
in the order of the cost of an authorized
disposal of the material or of the transfer
of the material to an authorized
recipient.

2. Orders. The NRC may, where
necessary or desirable, issues orders in
conjunction with or in lieu of civil
penalties to achieve or formalize
corrective actions and to deter further
recurrence of serious violations.

3. Daily civil penalties. In order to
recognize the added technical safety
significance or regulatory significance
for those cases where a very strong
message is warranted for a significant
violation that continues for more than
one day, the NRC may exercise
discretion and assess a separate
violation and attendant civil penalty up
to the statutory limit of $100,000 for
each day the violation continues. The
NRC may exercise this discretion if a
licensee was aware or clearly should
have been aware of a violation, or if the
licensee had an opportunity to identify
and correct the violation but failed to do
so.

B. Mitigation of Enforcement Sanctions

The NRC may exercise discretion and
refrain from issuing a civil penalty and/
or a Notice of Violation, if the outcome
of the normal process described in
Section VI1.B does not result in a
sanction consistent with an appropriate
regulatory message. In addition, even if
the NRC exercises this discretion, when
the licensee failed to make a required
report to the NRC, a separate
enforcement action will normally be
issued for the licensee’s failure to make
a required report. The approval of the
Director, Office of Enforcement, with
consultation with the appropriate
Deputy Executive Director as warranted,
is required for exercising discretion of
the type described in Section VII.B.1.b
where a willful violation is involved,
and of the types described in Sections
VII.B.2 through VII.B.5. Commission
consultation is required for exercising
discretion of the type described in
Section VII.B.2 and the approval of the
appropriate Deputy Executive Director
and Commission notification is required
for exercising the discretion of the type
described in Section VII.B.6. Examples

when discretion should be considered
for departing from the normal approach
in Section VI1.B include but are not
limited to the following:

1. Licensee-ldentified Severity Level
IV Violations. The NRC, with the
approval of the Regional Administrator
or his designee, may refrain from
issuing a Notice of Violation for a
Severity Level 1V violation that is
documented in an inspection report (or
official field notes for some material
cases) and described therein as a Non-
Cited Violation (NCV) provided that the
inspection report includes a brief
description of the corrective action and
that the violation meets all of the
following criteria:

(a) It was identified by the licensee,
including identification through an
event;

(b) It was not a violation that could
reasonably be expected to have been
prevented by the licensee’s corrective
action for a previous violation or a
previous licensee finding that occurred
within the past 2 years of the inspection
at issue, or the period within the last
two inspections, whichever is longer;

(c) It was or will be corrected within
a reasonable time, by specific corrective
action committed to by the licensee by
the end of the inspection, including
immediate corrective action and
comprehensive corrective action to
prevent recurrence;

(d) It was not a willful violation or if
it was a willful violation;

(i) The information concerning the
violation, if not required to be reported,
was promptly provided to appropriate
NRC personnel, such as a resident
inspector or regional section or branch
chief;

(ii) The violation involved the acts of
a low-level individual (and not a
licensee official as defined in Section
IvV.C);

(iii) The violation appears to be the
isolated action of the employee without
management involvement and the
violation was not caused by lack of
management oversight as evidenced by
either a history of isolated willful
violations or a lack of adequate audits
or supervision of employees; and

(iv) Significant remedial action
commensurate with the circumstances
was taken by the licensee such that it
demonstrated the seriousness of the
violation to other employees and
contractors, thereby creating a deterrent
effect within the licensee’s organization.
Although removal of the employee from
licensed activities is not necessarily
required, substantial disciplinary action
is expected.

2. Violations Identified During
Extended Shutdowns or Work



