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Environmental considerations evoked
virtually no comment in the debates and
reports immediately preceding adoption
of the FWPA.17 However, these
considerations have become important
factors since the 1950s, as experience
with the effects of water-power project
operation has grown. This has resulted
in new license conditions that have
generally increased the costs associated
with running hydropower projects.

The first steps in this direction were
taken by the Commission in various
individual licensing orders it issued.18

Then, as States began to challenge
Commission environmental actions, and
seek concurrent jurisdiction, the courts
put their imprimatur on the matter.
They generally upheld the
Commission’s preemptive authority in
this area, 19 but underscored further the
Commission’s responsibilities for
environmental protection.20

Finally, in 1986 changes were made to
the Act which codified and extended
the earlier actions. 21 This is reflected
principally in sections 10(a) and 10(j).
Section 10(a) was expanded to refer
explicitly to fish and wildlife concerns.
A new section 10(j) was added to
require expressly that, in every license
it issues, the Commission establish
conditions for the adequate and
equitable protection of, mitigation of
damages to, and enhancement of fish
and wildlife.

The 1986 legislation directed the
Commission, when establishing license
conditions, to reach an appropriate
balance between power and other
developmental interests and the
protection of nondevelopment
resources, such as fish and wildlife. It
must consider, but need not give
controlling weight to, the
recommendations of various Federal
and State resource agencies. There are
however two long-standing provisions
which authorize other federal agencies
to promulgate license conditions. The

Secretaries of the Interior and
Commerce have their own power under
section 18 to require construction,
maintenance, and operation of fishways.
In many instances fishways were not
required at the time of initial licensing,
but are being mandated at the time of
relicensing. Similarly, where the project
is built in a National Forest or other
Federal reservation, under section 4(e)
of the Act the Secretary of the
department responsible for supervision
of the reservation is empowered to
establish, at the time of licensing,
conditions he or she believes to be
necessary for the adequate protection
and utilization of the reservation. These
conditions may also be revisited at
relicensing.

More recently, most States have been
given implementation authority under
the Clean Water Act.22 If the State
denies water quality certification for a
hydropower project, the Commission
cannot issue a license for the project.
The States have broad authority under
the Clean Water Act to impose terms
and conditions on operation of the
project; the Commission must include
lawful terms and conditions they
impose in any license it issues.23 This
responsibility permits the States on
some occasions to establish conditions
independent of the Commission that
may alter the economic viability of a
project.

C. Discussion

As the Commission interprets the
terms of the Act, the statutory scheme
contemplates that normally the
balancing between power and
environmental interests can and will be
accommodated through license
conditions. If the licensee’s proposal
does not satisfy the comprehensive
development standard of section 10(a),
then the Commission will add terms
that will bring it into compliance.24

To date, the Commission has not been
confronted with any relicensing
situation where its conditioning
authority has been inadequate to do the
job, i.e., where there was unacceptable
environmental damage that proved
irremediable. Nonetheless, if such a
situation were to occur, the Commission
does not read the Act as requiring it to
issue a license. Such an approach would
compel it to ignore the strictures of
section 10(a), which the courts have
long recognized rests at the core of the

Commission’s licensing
responsibilities.25

The principal support for perpetual
licenses in 1920, which was before the
advent of serious environmental
concerns, rested on the idea that if the
project had to close down, it could be
a catastrophe to the community
dependent on that power. Electricity
was essentially local in nature, since it
could generally be transmitted no more
than 200–300 miles.26 This tended to
result in reliance on a single source that
had been developed to serve its
surrounding area.

Over the ensuing decades, this specter
has been transformed by technological
change. Today, power can be, and is,
transported considerable distances, as
communities are linked by an electric
grid that crosses vast areas of the
country. At the same time, rather than
emphasizing retention of existing
projects, as in 1920, the current
regulatory focus is on fostering greater
efficiency by expanding the
opportunities to shop for power from
distant projects.

Actually, by the time the first licenses
began to expire, the concept of the
inevitability of power operation from a
particular project was eroding. In 1968,
the statute was amended to provide for
nonpower licenses. Section 15(f) of the
Act states (emphasis added):

In issuing any licenses under this section
except an annual license, the Commission,
on its own motion or upon application of any
licensee, person, State, municipality, or State
commission, after notice to each State
commission and licensee affected, and after
opportunity for hearing, whenever it finds
that in conformity with a comprehensive
plan for improving or developing a waterway
or waterways for beneficial public uses all or
part of any licensed project should no longer
be used or adapted for use for power
purposes, may license all or part of the
project works for nonpower use.

The underscored language shadows
that of section 10(a), and recognizes that
there can be situations where the
standard embodied therein cannot be
met and the Commission decides that a
project should no longer be used for
power purposes.

Later, in language added to section
4(e) of the Act in 1986, Congress further
stated (emphasis added):

In deciding whether to issue any license
under this Part for any project, the
Commission, in addition to the power and


