
33544 Federal Register / Vol. 60, No. 124 / Wednesday, June 28, 1995 / Notices

customer, only one has conclusively
been shown to be on the board of a
company related to Siderca through its
parent companies and also on the board
of a subsidiary of Siderca’s customer.
All other individuals characterized by
the petitioners to be common board
members have what is known as a
‘‘power of attorney.’’ We found no
evidence that under Swiss law, the
‘‘power of attorney’’ capacity equates
with being a member of a board of
directors.

Few past cases address the issue of
indirect control. In Roller Chain, cited
by the petitioners, the Department
found that a company was related to its
customer within the meaning of 771(13)
of the Act, noting that since two
company officials were members of the
customer’s board of directors and that
the company in question provided a
majority (60%) of the capital used to
establish the customer. Thus, in Roller
Chain, it was the significant financial
connection, coupled with the two
common board members, that provided
the basis for the Department’s
determination of relatedness. In this
case, there is only one common board
member and no proof of outlay of
capital to establish the customer.
Therefore, the circumstances present in
this case are not analogous to those
found by the Department in Roller
Chain. Furthermore, there is no proof of
any stock ownership between the
companies.

Third, with regard to the alleged
relationship between Siderca and the
local Argentine office of its Chinese
customer, the Department acknowledges
that, under Argentine law, persons
authorized to represent a company are
‘‘obliged to it for all the acts that are not
manifestly outside the company’s
objectives.’’ However, the employee in
question was never employed at the
same time by the Chinese customer and
Siderca’s related companies.

Also, the other person mentioned by
the petitioners was characterized by
Siderca as having been hired to wind
down the operations of the Argentine
branch of the Chinese customer. This
other person was also characterized as
a retired employee of one of Siderca’s
related parties, who was allowed to use
one of the office buildings belonging to
the organization. We note for the record
that the Department was informed at
verification that this person was not
completely retired from one of Siderca’s
related parties but was still on the
payroll as a consultant when he was
hired by the Argentine branch of the
Chinese customer. However, even if he
was on Siderca’s payroll as a consultant
at the same time he was winding down

the operations of the Argentine branch
of the Chinese customer, this employee/
consultant capacity is not the same
thing as board membership or
management and is not enough to
establish control.

Fourth, regarding the petitioners’
contention that the charts provided by
Siderca to illustrate its relationships
with other companies are inadequate to
rebut the claim of relatedness, at the
verification the team also examined the
corporate books that listed the
management of these companies.
Nothing to discredit Siderca’s claims
was found.

Finally, we also note that the
petitioners have shown, and we have
found, no ownership between the
parties.

In sum, the record evidence does not
demonstrate that the Chinese customer
and Siderca are related companies
within the meaning of section 771(13) of
the Act.

Comment 3: Ordinary Course of Trade
The petitioners state that section

773(a)(1)(A) of the Act requires that
FMV of imported merchandise be based
on sales made in the ordinary course of
trade. According to the petitioners, the
U.S. Court of International Trade noted
that the ordinary course of trade
requirement is meant to ‘‘prevent
dumping margins which are not
representative’’ of sales in the home
market (Cemex, S.A. v. United States,
Slip. Op. 95–72 at 6, April 24, 1995).
The petitioners contend that, in the
past, the Department has considered the
following factors to determine whether
sales were made in the ordinary course
of trade.

First, the petitioners discuss the
channels of sale. The petitioners argue
that since the Chinese customer was not
located in China, used the services of
another company not located in China,
and had intertwined control with
Siderca, the sales to this customer are
not representative of Siderca’s sales
practices in China.

Second, the petitioners discuss
product uses. The petitioners argue that
the products sold by Siderca to this
Chinese customer had different
characteristics from Siderca’s other sales
of OCTG to the Chinese market and
therefore were not in the ordinary
course of trade. The petitioners cite the
Final Results of Administrative Review:
Certain Welded Carbon Steel Standard
Pipes and Tubes from India (57 FR
54360, November 18, 1992) (Standard
Pipes) to show a case where products
with different physical characteristics
were excluded as being outside the
ordinary course of trade.

Third, the petitioners discuss the
frequency and volume of sales. The
petitioners argue that the frequency and
volume of sales to this particular
Chinese customer, when compared to
the frequency and volume of sales to
another customer, and when
considering the other factors mentioned
by the petitioners, demonstrates that
these sales were not in the ordinary
course of trade.

Fourth, the petitioners discuss the
shipping arrangements. The petitioners
contend that the difference in the
average time between order and
shipment for the sales to this particular
customer, when compared to the other
reported Chinese sales, is evidence that
these sales are not in the ordinary
course of trade.

Finally, the petitioners state that
Siderca’s characterization of its
relationship with the Chinese customer
is not one of an ordinary business
relationship, even a ‘‘friendly’’ one,
between a producer and a buyer. The
petitioners argue that in the ordinary
course of trade producers do not lend
the services of their officers to set up
subsidiary companies for their buyers
and serve as attorneys in fact for the
resulting subsidiaries.

Siderca argues that petitioners’ points
fail to show that this sale is outside the
ordinary course of trade. First, regarding
the channels of sale, Siderca contends
that there is no abnormality in the
customer not being located in China, as
it is a trading company. Siderca asserts
that trading companies rarely take
delivery in the country where they do
business. Siderca states that this
particular customer purchased OCTG
for other markets during the POI as well.
Siderca argues that the use of trading
companies is a normal practice in the
steel trade.

Second, regarding product uses,
Siderca states that, while the
merchandise to this customer did have
different, albeit not abnormal, physical
characteristics than the other
merchandise sold to this market, it did
have the same end use. Siderca states
that the trading company’s customer in
China simply did not need, or could not
use, the type of product Siderca sold to
the other Chinese customers. Siderca
argues that the Department only
excludes sales as outside the ordinary
course of trade where the product use is
very dissimilar. Siderca states that in
Standard Pipes, the Department found
that the physical differences had a
direct bearing on use.

Third, regarding the frequency and
volume of sales, Siderca argues that
these sales cannot be considered
aberrant. Siderca states that the sales to


