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filing of a suit in the United States Claims
Court, the Contractor or subcontractor agrees
that the agency may, following notice to the
Contractor or subcontractor, authorize release
or disclosure of the technical data. Such
agency determination may be made at any
time after issuance of the final decision and
will not affect the Contractor’s or
subcontractor’s right to damages against the
United States where its restrictive markings
are ultimately upheld or to pursue other
relief, if any, as may be provided by law.

(iv) The Government agrees that it will be
bound by the restrictive marking where an
appeal or suit is filed pursuant to the
Contract Disputes Act until final disposition
by an agency Board of Contract Appeals or
the United States Claims Court.
Notwithstanding the foregoing, where the
head of an agency determines, on a
nondelegable basis, following notice to the
Contractor that urgent or compelling
circumstances will not permit awaiting the
decision by such Board of Contract Appeals
or the United States Claims Court, the
Contractor or subcontractor agrees that the
agency may authorize release or disclosure of
the technical data. Such agency
determination may be made at any time after
issuance of the final decision and will not
affect the Contractor’s or subcontractor’s right
to damages against the United States where
its restrictive markings are ultimately upheld
or to pursue other relief, if any, as may be
provided by law.

(h) Final disposition of appeal or suit. (1)
If the Contractor or subcontractor appeals or
files suit and if, upon final disposition of the

appeal or suit, the Contracting Officer’s
decision is sustained—

(i) The restrictive marking on the technical
data shall be cancelled, corrected or ignored;
and

(ii) If the restrictive marking is found not
to be substantially justified, the Contractor or
subcontractor, as appropriate, shall be liable
to the Government for payment of the cost to
the Government of reviewing the restrictive
marking and the fees and other expenses (as
defined in 28 U.S.C. 2412(d)(2)(A)) incurred
by the Government in challenging the
marking, unless special circumstances would
make such payment unjust.

(2) If the Contractor or subcontractor
appeals or files suit and if, upon final
disposition of the appeal or suit, the
Contracting Officer’s decision is not
sustained—

(i) The Government shall continue to be
bound by the restrictive marking; and

(ii) The Government shall be liable to the
Contractor or subcontractor for payment of
fees and other expenses (as defined in 28
U.S.C. 2412(d)(2)(A)) incurred by the
Contractor or subcontractor in defending the
marking, if the challenge by the Government
is found not to have been made in good faith.

(i) Duration of right to challenge. The
Government may review the validity of any
restriction on technical data, delivered or to
be delivered under a contract, asserted by the
Contractor or subcontractor. During the
period within three (3) years of final payment
on a contract or within three (3) years of
delivery of the technical data to the
Government, whichever is later, the

Contracting Officer may review and make a
written determination to challenge the
restriction. The Government may, however,
challenge a restriction on the release,
disclosure or use of technical data at any
time if such technical data—

(1) Is publicly available;
(2) Has been furnished to the United States

without restriction; or
(3) Has been otherwise made available

without restriction. Only the Contracting
Officer’s final decision resolving a formal
challenge by sustaining the validity of a
restrictive marking constitutes ‘‘validation’’
as addressed in 10 U.S.C. 2321.

(j) Decision not to challenge. A decision by
the Government, or a determination by the
Contracting Officer, to not challenge the
restrictive marking or asserted restriction
shall not constitute ‘‘validation.’’

(k) Privity of contract. The Contractor or
subcontractor agrees that the Contracting
Officer may transact matters under this
clause directly with subcontractors at any tier
that assert restrictive markings. However, this
clause neither creates nor implies privity of
contract between the Government and
subcontractors.

(l) Flowdown. The Contractor or
subcontractor agrees to insert this clause in
contractual instruments with its
subcontractors or suppliers at any tier
requiring the delivery of technical data.
(End of clause)
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