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(5) Pre-existing data markings. If the terms
of a prior contract or license permitted the
Contractor to restrict the Government’s rights
to use, modify, reproduce, release, perform,
display, or disclose technical data deliverable
under this contract, and those restrictions are
still applicable, the Contractor may mark
such data with the appropriate restrictive
legend for which the data qualified under the
prior contract or license. The marking
procedures in paragraph (f)(1) of this clause
shall be followed.

(g) Contractor procedures and records.
Throughout performance of this contract, the
Contractor and its subcontractors or suppliers
that will deliver technical data with other
than unlimited rights, shall—

(1) Have, maintain, and follow written
procedures sufficient to assure that restrictive
markings are used only when authorized by
the terms of this clause; and

(2) Maintain records sufficient to justify the
validity of any restrictive markings on
technical data delivered under this contract.

(h) Removal of unjustified and
nonconforming markings. (1) Unjustified
technical data markings. The rights and
obligations of the parties regarding the
validation of restrictive markings on
technical data furnished or to be furnished
under this contract are contained in the
Validation of Restrictive Markings on
Technical Data clause of this contract.
Notwithstanding any provision of this
contract concerning inspection and
acceptance, the Government may ignore or, at
the Contractor’s expense, correct or strike a
marking if, in accordance with the
procedures in the Validation of Restrictive
Markings on Technical Data clause of this
contract, a restrictive marking is determined
to be unjustified.

(2) Nonconforming technical data
markings. A nonconforming marking is a
marking placed on technical data delivered
or otherwise furnished to the Government
under this contract that is not in the format
authorized by this contract. Correction of
nonconforming markings is not subject to the
Validation of Restrictive Markings on
Technical Data clause of this contract. If the
Contracting Officer notifies the Contractor of
a nonconforming marking and the Contractor
fails to remove or correct such marking
within sixty (60) days, the Government may
ignore or, at the Contractor’s expense, remove
or correct any nonconforming marking.

(i) Relation to patents. Nothing contained
in this clause shall imply a license to the
Government under any patent or be
construed as affecting the scope of any
license or other right otherwise granted to the
Government under any patent.

(j) Limitation on charges for rights in
technical data. (1) The Contractor shall not
charge to this contract any cost, including,
but not limited to, license fees, royalties, or
similar charges, for rights in technical data to
be delivered under this contract when—

(i) The Government has acquired, by any
means, the same or greater rights in the data;
or

(ii) The data are available to the public
without restrictions.

(2) The limitation in paragraph (j)(1) of this
clause—

(i) Includes costs charged by a
subcontractor or supplier, at any tier, or costs
incurred by the Contractor to acquire rights
in subcontractor or supplier technical data, if
the subcontractor or supplier has been paid
for such rights under any other Government
contract or under a license conveying the
rights to the Government; and

(ii) Does not include the reasonable costs
of reproducing, handling, or mailing the
documents or other media in which the
technical data will be delivered.

(k) Applicability to subcontractors or
suppliers. (1) The Contractor shall ensure
that the rights afforded its subcontractors and
suppliers under 10 U.S.C. 2320, 10 U.S.C.
2321, and the identification, assertion, and
delivery processes of paragraph (e) of this
clause are recognized and protected.

(2) Whenever any noncommercial
technical data is to be obtained from a
subcontractor or supplier for delivery to the
Government under this contract, the
Contractor shall use this same clause in the
subcontract or other contractual instrument,
and require its subcontractors or suppliers to
do so, without alteration, except to identify
the parties. The Contractor shall use the
Technical Data—Commercial Items clause of
this contract to obtain technical data
pertaining to commercial items, components,
or processes. No other clause shall be used
to enlarge or diminish the Government’s, the
Contractor’s, or a higher-tier subcontractor’s
or supplier’s rights in a subcontractor’s or
supplier’s technical data.

(3) Technical data required to be delivered
by a subcontractor or supplier shall normally
be delivered to the next higher-tier
contractor, subcontractor, or supplier.
However, when there is a requirement in the
prime contract for data which may be
submitted with other than unlimited rights
by a subcontractor or supplier, then said
subcontractor or supplier may fulfill its
requirement by submitting such data directly
to the Government, rather than through a
higher-tier contractor, subcontractor, or
supplier.

(4) The Contractor and higher-tier
subcontractors or suppliers shall not use
their power to award contracts as economic
leverage to obtain rights in technical data
from their subcontractors or suppliers.

(5) In no event shall the Contractor use its
obligation to recognize and protect
subcontractor or supplier rights in technical
data as an excuse for failing to satisfy its
contractual obligations to the Government.
(End of clause)

Alternate I (June 1995)

As prescribed in 227.7103–6(b), add the
following paragraph (l) to the basic clause:

(l) Publication for sale.
(1) This paragraph only applies to

technical data in which the Government has
obtained unlimited rights or a license to
make an unrestricted release of technical
data.

(2) The Government shall not publish a
deliverable technical data item or items
identified in this contract as being subject to
paragraph (l) of this clause or authorize
others to publish such data on its behalf if,
prior to publication for sale by the

Government and within twenty-four (24)
months following the date specified in this
contract for delivery of such data or the
removal of any national security or export
control restrictions, whichever is later, the
Contractor publishes that item or items for
sale and promptly notifies the Contracting
Officer of such publication(s). Any such
publication shall include a notice identifying
the number of this contract and the
Government’s rights in the published data.

(3) This limitation on the Government’s
right to publish for sale shall continue as
long as the data are reasonably available to
the public for purchase.

13. Section 252.227–7014 is added to
read as follows:

252.227–7014 Rights in noncommercial
computer software and noncommercial
computer software documentation.

As prescribed in 227.7203–6(a)(1), use
the following clause.
Rights in Noncommercial Computer Software
and Noncommercial Computer Software
Documentation (June 1995)

(a) Definitions. As used in this clause:
(1) Commercial computer software means

software developed or regularly used for
nongovernmental purposes which—

(i) Has been sold, leased, or licensed to the
public;

(ii) Has been offered for sale, lease, or
license to the public;

(iii) Has not been offered, sold, leased, or
licensed to the public but will be available
for commercial sale, lease, or license in time
to satisfy the delivery requirements of this
contract; or

(iv) Satisfies a criterion expressed in
paragraph (a)(1) (i), (ii), or (iii) of this clause
and would require only minor modification
to meet the requirements of this contract.

(2) Computer database means a collection
of recorded data in a form capable of being
processed by a computer. The term does not
include computer software.

(3) Computer program means a set of
instructions, rules, or routines, recorded in a
form that is capable of causing a computer to
perform a specific operation or series of
operations.

(4) Computer software means computer
programs, source code, source code listings,
object code listings, design details,
algorithms, processes, flow charts, formulae,
and related material that would enable the
software to be reproduced, recreated, or
recompiled. Computer software does not
include computer databases or computer
software documentation.

(5) Computer software documentation
means owner’s manuals, user’s manuals,
installation instructions, operating
instructions, and other similar items,
regardless of storage medium, that explain
the capabilities of the computer software or
provide instructions for using the software.

(6) Developed means that—
(i) A computer program has been

successfully operated in a computer and
tested to the extent sufficient to demonstrate
to reasonable persons skilled in the art that
the program can reasonably be expected to
perform its intended purpose;


