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163(e)(5), because the corporate partner
would deduct its distributive share of the
interest on obligations that would have been
deferred until paid or disallowed had the
corporation issued its share of the obligation
directly. Thus, under paragraph (e)(1) of this
section, PRS is properly treated as an
aggregate of its partners for purposes of
applying section 163(e)(5) (regardless of
whether any party had a tax avoidance
purpose in having PRS issue the obligation).
Each partner of PRS will therefore be treated
as issuing its share of the obligations for
purposes of determining the deductibility of
its distributive share of any interest on the
obligations. See also section 163(i)(5)(B).

Example 2. Aggregate treatment of
partnership appropriate to carry out purpose
of section 1059. (i) Corporations X and Y are
partners in partnership PRS, which for
several years has engaged in substantial bona
fide business activities. As part of these
business activities, PRS purchases 50 shares
of Corporation Z common stock. Six months
later, Corporation Z announces an
extraordinary dividend (within the meaning
of section 1059). Section 1059(a) generally
provides that if any corporation receives an
extraordinary dividend with respect to any
share of stock and the corporation has not
held the stock for more than two years before
the dividend announcement date, the basis in
the stock held by the corporation is reduced
by the nontaxed portion of the dividend.
PRS, X, and Y take the position that section
1059(a) is not applicable because PRS is a
partnership and not a corporation.

(ii) Section 1059(a) does not prescribe the
treatment of a partnership as an entity for
purposes of that section. The purpose of
section 1059(a) is to limit the benefits of the
dividends received deduction with respect to
extraordinary dividends. The treatment of
PRS as an entity could result in corporate
partners in the partnership receiving
dividends through partnerships in
circumvention of the intent of section 1059.
Thus, under paragraph (e)(1) of this section,
PRS is properly treated as an aggregate of its
partners for purposes of applying section
1059 (regardless of whether any party had a
tax avoidance purpose in acquiring the Z
stock through PRS). Each partner of PRS will
therefore be treated as owning its share of the
stock. Accordingly, PRS must make
appropriate adjustments to the basis of the
corporation Z stock, and the partners must
also make adjustments to the basis in their
respective interests in PRS under section
705(a)(2)(B). See also section 1059(g)(1).

Example 3. Prescribed entity treatment of
partnership; determination of CFC status
clearly contemplated. (i) X, a domestic
corporation, and Y, a foreign corporation,
intend to conduct a joint venture in foreign
Country A. They form PRS, a bona fide
domestic general partnership in which X
owns a 40% interest and Y owns a 60%
interest. PRS is properly classified as a
partnership under §§ 301.7701–2 and
301.7701–3. PRS holds 100% of the voting
stock of Z, a Country A entity that is
classified as an association taxable as a
corporation for federal tax purposes under
§ 301.7701–2. Z conducts its business
operations in Country A. By investing in Z

through a domestic partnership, X seeks to
obtain the benefit of the look-through rules
of section 904(d)(3) and, as a result,
maximize its ability to claim credits for its
proper share of Country A taxes expected to
be incurred by Z.

(ii) Pursuant to sections 957(c) and
7701(a)(30), PRS is a United States person.
Therefore, because it owns 10% or more of
the voting stock of Z, PRS satisfies the
definition of a U.S. shareholder under section
951(b). Under section 957(a), Z is a
controlled foreign corporation (CFC) because
more than 50% of the voting power or value
of its stock is owned by PRS. Consequently,
under section 904(d)(3), X qualifies for look-
through treatment in computing its credit for
foreign taxes paid or accrued by Z. In
contrast, if X and Y owned their interests in
Z directly, Z would not be a CFC because
only 40% of its stock would be owned by
U.S. shareholders. X’s credit for foreign taxes
paid or accrued by Z in that case would be
subject to a separate foreign tax credit
limitation for dividends from Z, a
noncontrolled section 902 corporation. See
section 904(d)(1)(E) and § 1.904–4(g).

(iii) Sections 957(c) and 7701(a)(30)
prescribe the treatment of a domestic
partnership as an entity for purposes of
defining a U.S. shareholder, and thus, for
purposes of determining whether a foreign
corporation is a CFC. The CFC rules prevent
the deferral by U.S. shareholders of U.S.
taxation of certain earnings of the CFC and
reduce disparities that otherwise might occur
between the amount of income subject to a
particular foreign tax credit limitation when
a taxpayer earns income abroad directly
rather than indirectly through a CFC. The
application of the look-through rules for
foreign tax credit purposes is appropriately
tied to CFC status. See sections 904(d)(2)(E)
and 904(d)(3). This analysis confirms that
Congress clearly contemplated that taxpayers
could use a bona fide domestic partnership
to subject themselves to the CFC regime, and
the resulting application of the look-through
rules of section 904(d)(3). Accordingly, under
paragraph (e) of this section, the
Commissioner cannot treat PRS as an
aggregate of its partners for purposes of
determining X’s foreign tax credit limitation.

(g) Effective date. Paragraphs (a), (b),
(c), and (d) of this section are effective
for all transactions involving a
partnership that occur on or after May
12, 1994. Paragraphs (e) and (f) of this
section are effective for all transactions
involving a partnership that occur on or
after December 29, 1994.

(h) Application of nonstatutory
principles and other statutory
authorities. The Commissioner can
continue to assert and to rely upon
applicable nonstatutory principles and
other statutory and regulatory
authorities to challenge transactions.
This section does not limit the

applicability of those principles and
authorities.
Margaret Milner Richardson,
Commissioner of Internal Revenue.

Approved: December 20, 1994.
Leslie Samuels,
Assistant Secretary of the Treasury.
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SUMMARY: This document contains final
regulations regarding the authority to
release a levy and to return property.
The Technical and Miscellaneous
Revenue Act of 1988 sets forth certain
conditions under which the IRS must
release a levy. In addition, the Internal
Revenue Code was amended in 1979 to
provide for the payment of interest in
certain circumstances in which
wrongfully levied upon property is
returned. These final regulations
describe the conditions under which a
levy will be released and the procedures
for obtaining such a release. Lastly,
these final regulations also conform the
existing regulations regarding the return
of wrongfully levied upon property to
provide for the payment of interest in
certain circumstances.
EFFECTIVE DATE: These regulations are
effective December 30, 1994.
FOR FURTHER INFORMATION CONTACT:
Jerome D. Sekula, 202–622–3640 (not a
toll-free call).

SUPPLEMENTARY INFORMATION:

Background

This document contains final
regulations amending the Procedure and
Administration Regulations (26 CFR
part 301) under section 6343 of the
Internal Revenue Code. These
regulations reflect the amendment of
section 6343 by section 6236(f) of the
Technical and Miscellaneous Revenue
Act of 1988 (Pub. L. 100–647), section
4(a) of Act of Dec. 29, 1979 (Pub. L. 96–
167), and section 1511(c)(10) of the Tax
Reform Act of 1986 (Pub. L. 99–514).

On October 16, 1991 a notice of
proposed rulemaking concerning the
authority to release and return property
was published in the Federal Register
(56 FR 51857). Written comments


