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4 PTE 77–4, in pertinent part, permits the
purchase and sale by an employee benefit plan of
shares of a registered, open-end investment
company when a fiduciary with respect to the plan
is also the investment adviser for the investment
company, provided that, among other things, the
plan does not pay an investment management,

investment advisory or similar fee with respect to
the plan assets invested in such shares for the entire
period of such investment. Section II(c) of PTE 77–
4 states that this condition does not preclude the
payment of investment advisory fees by the
investment company under the terms of an
investment advisory agreement adopted in
accordance with section 15 of the Investment
Company Act of 1940. Section II(c) states further
that this condition does not preclude payment of an
investment advisory fee by the plan based on total
plan assets from which a credit has been subtracted
representing the plan’s pro rata share of investment
advisory fees paid by the investment company.

5 The Department notes that this approval process
for increases in Fund-level fees with the use of a
‘‘Termination Form’’ by Client Plans would be
similar to the arrangement previously described by
Mellon, and included in Section II of the Proposal,
for annual reauthorizations of Fund investments by
Client Plans where credits of all Fund-level fees are
made. The Department notes further that the latter
arrangement involving a full credit of Fund-level
fees was the particular fee structure which Mellon
designed at the time of the initial in-kind transfers
of CIF assets to the Funds in order to be able to
represent to the affected Client Plans that no
increases in fees paid by such Plans would result
from the transfer of such assets to the Funds.

6 See PTE 94–86 (Bank of California, N.A.), 59 FR
65403, December 19, 1994; PTE 95–33 (BankSouth,
N.A.), 60 FR 20773, April 27, 1995.

unnecessary and should be deleted. The
Department concurs with the
applicant’s requested clarifications and
has so modified the language of the
Proposal.

With respect to the use of the term
‘‘Client Plans’’ in Section II(g) of the
Proposal, the applicant states that this
section, which also is incorporated by
reference into Section III, excludes from
the term ‘‘Client Plans’’ any employee
benefit plans sponsored or maintained
by Mellon. Mellon’s understanding of
this condition is that it is meant to
exclude ‘‘in-house plans’’ of Mellon (i.e.
plans maintained by Mellon for its own
employees) from relief under the
requested exemption. However, the
applicant notes that Mellon is also the
sponsor of master and prototype plans
that are adopted by third parties. The
applicant wishes to clarify that such
plans were not meant to be excluded
from relief under the exemption.
Therefore, the applicant proposes the
following change to Section II(g):

‘‘* * * The Client Plans are not employee
benefit plans sponsored or maintained by
Mellon (other than master or prototype plans
sponsored by Mellon that are adopted by
employers other than Mellon). [emphasis
added]

The applicant requests that the same
parenthetical language referred to above
be added to the opening paragraph of
Section I, following the phrase ‘‘* * *
other than plans established or
maintained by Mellon’’. In this regard,
the Department concurs with the
applicant’s requested clarifications, but
for the opening paragraph of Section I
has added the phrase ‘‘* * * for its own
employees’’ instead of the parenthetical
language used in Section II(g).

With respect to the definition of the
term ‘‘Second Fiduciary’’ in Section
V(g) of the Proposal, the applicant notes
that the language following
subparagraph (3) describes an exception
for when a fiduciary is considered
‘‘independent’’ for purposes of the
exemption. Part (iii) of this exception
refers to approvals by a ‘‘Second
Fiduciary’’ as described in Sections I
and II. The applicant states that this
sentence in Part (iii) should also refer to
Section III because that section contains
an approval requirement for a ‘‘Second
Fiduciary’’ as well. The Department
concurs with this clarification and has
so modified the language of the
Proposal.

With respect to the definition of the
term ‘‘secondary service’’ in Section
V(h) of the Proposal, the current
definition excludes from the scope of
that term any brokerage services
provided to the Funds by Mellon for the

execution of securities transactions
engaged in by the Funds. In this regard,
the applicant notes that this exclusion
should not prohibit Mellon from
providing brokerage services to the
Funds because, to the contrary, Section
II(m) of the Proposal requires certain
disclosures to be made based on the fact
that such services may be provided.
However, the applicant states that
Sections II(a) and III(f)(1) require Mellon
to credit to the Client Plans all fees for
the ‘‘secondary services’’ it provides to
the Funds. Thus, the applicant wishes
to clarify that brokerage services should
be specifically excluded from treatment
as a ‘‘secondary service’’ under these
sections, so that, consistent with the
purpose behind the disclosures required
in Section II(m), Mellon is not required
to credit its fees for brokerage services
in the same manner that it is required
to credit its fees for other secondary
services. Therefore, the applicant
requests that the second sentence in
Section V(h) of the Proposal should read
as follows:

‘‘* * * However, for purposes of Sections
II(a) and III(f)(1) of this exemption, the term
‘‘secondary service’’ will not include any
brokerage services provided to the Funds by
Mellon for the execution of securities
transactions engaged in by the Funds.’’
[emphasis added]

The Department concurs with this
clarification and has so modified the
language of the Proposal.

With respect to the definition of the
term ‘‘Termination Form’’ in Section
V(i) of the Proposal, the current
definition refers to the condition
describing that form in Section II(j).
However, the applicant notes that the
‘‘Termination Form’’ is also described in
Section III(k) of the Proposal, so that
Section V(i) should refer specifically to
‘‘paragraph (k) of Section III’’ following
the reference to Section II(j). The
Department concurs with the
applicant’s requested clarification and
has so modified the language of the
Proposal.

Finally, the applicant states that
Section III of the Proposal, dealing with
transfers of Client Plan securities from
individual portfolios, provides relief for
both the ‘‘credit’’ fee structure described
in Section II (which provides a full cash
credit of all Fund-level fees) and the two
fee structures described in Prohibited
Transaction Exemption (PTE) 77–4 (42
FR 18732, April 8, 1977).4 With regard

to the fee structures described in PTE
77–4 (the PTE 77–4 Fee Structures), any
change in fees received by Mellon from
a Fund must be disclosed at least 30
days prior to the effective date of the
change and be approved in writing.
Mellon represents that the use of an
‘‘affirmative’’ approval requirement for
the PTE 77–4 Fee Structures creates a
number of problems. Mellon states that
the Department has previously
recognized the administrative
difficulties caused by an affirmative
approval requirement for increases in
Fund-level fees. Mellon notes that the
Department has allowed, through recent
individual exemptions, the use of a
‘‘passive’’ approval condition under
which the independent fiduciaries of
Client Plans receive notice of any
increase in Fund fees at least 30 days in
advance of the effective date of such
increase and a ‘‘Termination Form’’
which allows a Client Plan to withdraw
from the Fund.5 If the bank does not
receive a ‘‘Termination Form’’ from a
Client Plan prior to the effective date of
the fee increase, the independent
fiduciary of the Client Plan is deemed
to have approved the fee increase.6

Therefore, Mellon requests that the
final exemption contain a ‘‘passive’’
approval condition that would apply to
both in-kind and cash investments in a
Fund where any PTE 77–4 Fee Structure
is used.

In this regard, the Department is not
prepared, at this time, to include such
a material change to the conditions of
the Proposal as part of the final
exemption for the transactions
described herein. Upon the receipt of a


