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record index. If an initial decision is to
be issued, the initial decision shall
include a certification that the record
consists of the items set forth in the
record index or revised record index
issued by the Secretary.

(c) Final transmittal of record items to
the Secretary. After the close of the
hearing, the hearing officer shall
transmit to the Secretary originals of any
motions, exhibits or any other
documents filed with, or accepted into
evidence by, the hearing officer, or any
other portions of the record that have
not already been transmitted to the
Secretary. Prior to service of the initial
decision by the Secretary, or if no initial
decision is to be issued, within 60 days
of the close of the hearing, the Secretary
shall inform the hearing officer if any
portions of the record are not in the
Secretary’s custody.

§201.360 Initial decision of hearing officer.

(a) When required. Unless the
Commission directs otherwise, the
hearing officer shall prepare an initial
decision in any proceeding in which the
Commission directs a hearing officer to
preside at a hearing, provided, however,
that an initial decision may be waived
by the parties with the consent of the
hearing officer pursuant to § 201.202.

(b) Content. An initial decision shall
include: findings and conclusions, and
the reasons or basis therefor, as to all the
material issues of fact, law or discretion
presented on the record and the
appropriate order, sanction, relief, or
denial thereof. The initial decision shall
also state the time period, not to exceed
21 days after service of the decision,
except for good cause shown, within
which a petition for review of the initial
decision may be filed. The reasons for
any extension of time shall be stated in
the initial decision. The initial decision
shall also include a statement that, as
provided in paragraph (d) of this
section:

(1) The initial decision shall become
the final decision of the Commission as
to each party unless a party files a
petition for review of the initial decision
or the Commission determines on its
own initiative to review the initial
decision as to a party; and

(2) If a party timely files a petition for
review or the Commission takes action
to review as to a party, the initial
decision shall not become final with
respect to that party.

(c) Filing, service and publication.
The hearing officer shall file the initial
decision with the Secretary. The
Secretary shall promptly serve the
initial decision upon the parties and
shall promptly publish notice of the
filing thereof in the SEC News Digest.

Thereafter, the Secretary shall publish
the initial decision in the SEC Docket;
provided, however, that in nonpublic
proceedings no notice shall be
published unless the Commission
otherwise directs.

(d) When final.

(1) Unless a party or an aggrieved
person entitled to review files a petition
for review in accordance with the time
limit specified in the initial decision, or
unless the Commission on its own
initiative orders review pursuant to
§201.411, an initial decision shall
become the final decision of the
Commission.

(2) If a petition for review is timely
filed by a party or an aggrieved person
entitled to review, or if the Commission
upon its own initiative has ordered
review of a decision with respect to a
party or a person aggrieved who would
be entitled to review, the initial decision
shall not become final as to that party
or person.

(e) Order of finality. In the event that
the initial decision becomes the final
decision of the Commission with
respect to a party, the Commission shall
issue an order that the decision has
become final as to that party. The order
of finality shall state the date on which
sanctions, if any, take effect. Notice of
the order shall be published in the SEC
News Digest and the SEC Docket.

Appeal to the Commission and
Commission Review

§201.400 Interlocutory review.

(a) Availability. The Commission will
not review a hearing officer’s ruling
prior to its consideration of the entire
proceeding in the absence of
extraordinary circumstances. The
Commission may decline to consider a
ruling certified by a hearing officer
pursuant to paragraph (c) of this section
if it determines that interlocutory
review is not warranted or appropriate
under the circumstances. The
Commission may, at any time, on its
own motion, direct that any matter be
submitted to it for review.

(b) Expedited consideration.
Interlocutory review of a hearing
officer’s ruling shall be expedited in
every way, consistent with the
Commission’s other responsibilities.

(c) Certification process. A ruling
submitted to the Commission for
interlocutory review must be certified in
writing by the hearing officer and shall
specify the material relevant to the
ruling involved. The hearing officer
shall not certify a ruling unless:

(2) His or her ruling would compel
testimony of Commission members,
officers or employees or the production

of documentary evidence in their
custody; or

(2) Upon application by a party,
within five days of the hearing officer’s
ruling, the hearing officer is of the
opinion that:

(i) The ruling involves a controlling
question of law as to which there is
substantial ground for difference of
opinion; and

(ii) An immediate review of the order
may materially advance the completion
of the proceeding.

(d) Proceedings not stayed. The filing
of an application for review or the grant
of review shall not stay proceedings
before the hearing officer unless he or
she, or the Commission, shall so order.
The Commission will not consider the
motion for a stay unless the motion
shall have first been made to the hearing
officer.

§201.401 Issuance of stays.

(a) Procedure. A request for a stay
shall be made by written motion, filed
pursuant to 8 201.154, and served on all
parties pursuant to §201.150. The
motion shall state the reasons for the
relief requested and the facts relied
upon, and, if the facts are subject to
dispute, the motion shall be supported
by affidavits or other sworn statements
or copies thereof. Portions of the record
relevant to the relief sought, if available
to the movant, shall be filed with the
motion. The Commission may issue a
stay based on such motion or on its own
motion.

(b) Scope of relief. The Commission
may grant a stay in whole or in part, and
may condition relief under this section
upon such terms, or upon the
implementation of such procedures, as
it deems appropriate.

(c) Stay of a Commission order. A
motion for a stay of a Commission order
may be made by any person aggrieved
thereby who would be entitled to review
in a federal court of appeals. A motion
seeking to stay the effectiveness of a
Commission order pending judicial
review may be made to the Commission
at any time during which the
Commission retains jurisdiction over
the proceeding.

(d) Stay of an action by a self-
regulatory organization.

(1) Availability. A motion for a stay of
an action by a self-regulatory
organization for which the Commission
is the appropriate regulatory agency, for
which action review may be sought
pursuant to § 201.420, may be made by
any person aggrieved thereby.

(2) Summary entry. A stay may be
entered summarily, without notice and
opportunity for hearing.



