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her. Examination and cross-examination
of deponents may proceed as permitted
at a hearing. The witness being deposed
may have counsel present during the
deposition.

(e) Objections to questions or
evidence. Objections to questions or
evidence shall be in short form, stating
the grounds of objection relied upon.
Objections to questions or evidence
shall be noted by the deposition officer
upon the deposition, but a deposition
officer other than the hearing officer
shall not have the power to decide on
the competency, materiality or
relevance of evidence. Failure to object
to questions or evidence before the
deposition officer shall not be deemed
a waiver unless the ground of the
objection is one that might have been
obviated or removed if presented at that
time.

(f) Filing of depositions. The questions
propounded and all answers or
objections shall be recorded or
transcribed verbatim, and a transcript
prepared by the deposition officer, or
under his or her direction. The
transcript shall be subscribed by the
witness and certified by the deposition
officer. The original deposition and
exhibits shall be filed with the
Secretary. A copy of the deposition shall
be available to the deponent and each
party for purchase at prescribed rates.

(g) Payment. The cost of the transcript
shall be paid by the party requesting the
deposition.

§ 201.234 Depositions upon written
questions.

(a) Availability. Depositions may be
taken and submitted on written
questions upon motion of any party.
The motion shall include the
information specified in § 201.233(a). A
decision on the motion shall be
governed by the provisions of
§ 201.233(b).

(b) Procedure. Written questions shall
be filed with the motion. Within 10 days
after service of the motion and written
questions, any party may file objections
to such written questions and any party
may file cross-questions. When a
deposition is taken pursuant to this
section no persons other than the
witness, counsel to the witness, the
deposition officer, and, if the deposition
officer does not act as reporter, a
reporter, shall be present at the
examination of the witness. No party
shall be present or represented unless
otherwise permitted by order. The
deposition officer shall propound the
questions and cross-questions to the
witness in the order submitted.

(c) Additional requirements. The
order for deposition, filing of the

deposition, form of the deposition and
use of the deposition in the record shall
be governed by paragraphs (c) through
(g) of § 201.233, except that no cross-
examination shall be made.

§ 201.235 Introducing prior sworn
statements of witnesses into the record.

(a) At a hearing, any person wishing
to introduce a prior, sworn statement of
a witness, not a party, otherwise
admissible in the proceeding, may make
a motion setting forth the reasons
therefor. If only part of a statement is
offered in evidence, the hearing officer
may require that all relevant portions of
the statement be introduced. If all of a
statement is offered in evidence, the
hearing officer may require that portions
not relevant to the proceeding be
excluded. A motion to introduce a prior
sworn statement may be granted if:

(1) The witness is dead;
(2) The witness is out of the United

States, unless it appears that the absence
of the witness was procured by the party
offering the prior sworn statement;

(3) The witness is unable to attend or
testify because of age, sickness,
infirmity, imprisonment or other
disability;

(4) The party offering the prior sworn
statement has been unable to procure
the attendance of the witness by
subpoena; or,

(5) In the discretion of the
Commission or the hearing officer, it
would be desirable, in the interests of
justice, to allow the prior sworn
statement to be used. In making this
determination, due regard shall be given
to the presumption that witnesses will
testify orally in an open hearing. If the
parties have stipulated to accept a prior
sworn statement in lieu of live
testimony, consideration shall also be
given to the convenience of the parties
in avoiding unnecessary expense.

§ 201.240 Settlement.
(a) Availability. Any person who is

notified that a proceeding may or will
be instituted against him or her, or any
party to a proceeding already instituted,
may, at any time, propose in writing an
offer of settlement.

(b) Procedure. An offer of settlement
shall state that it is made pursuant to
this section; shall recite or incorporate
as a part of the offer the provisions of
paragraphs (c) (4) and (5) of this section;
shall be signed by the person making
the offer, not by counsel; and shall be
submitted to the interested division.

(c) Consideration of offers of
settlement. (1) Offers of settlement shall
be considered by the interested division
when time, the nature of the
proceedings, and the public interest
permit.

(2) Where a hearing officer is assigned
to a proceeding, the interested division
and the party submitting the offer may
request that the hearing officer express
his or her views regarding the
appropriateness of the offer of
settlement. A request for the hearing
officer to express his or her views on an
offer of settlement or otherwise to
participate in a settlement conference
constitutes a waiver by the persons
making the request of any right to claim
bias or prejudgment by the hearing
officer based on the views expressed.

(3) The interested division shall
present the offer of settlement to the
Commission with its recommendation,
except that, if the division’s
recommendation is unfavorable, the
offer shall not be presented to the
Commission unless the person making
the offer so requests.

(4) By submitting an offer of
settlement, the person making the offer
waives, subject to acceptance of the
offer:

(i) All hearings pursuant to the
statutory provisions under which the
proceeding is to be or has been
instituted;

(ii) The filing of proposed findings of
fact and conclusions of law;

(iii) Proceedings before, and an initial
decision by, a hearing officer;

(iv) All post-hearing procedures; and
(v) Judicial review by any court.
(5) By submitting an offer of

settlement the person further waives:
(i) Such provisions of the Rules of

Practice or other requirements of law as
may be construed to prevent any
member of the Commission’s staff from
participating in the preparation of, or
advising the Commission as to, any
order, opinion, finding of fact, or
conclusion of law to be entered
pursuant to the offer; and

(ii) Any right to claim bias or
prejudgment by the Commission based
on the consideration of or discussions
concerning settlement of all or any part
of the proceeding.

(6) If the Commission rejects the offer
of settlement, the person making the
offer shall be notified of the
Commission’s action and the offer of
settlement shall be deemed withdrawn.
The rejected offer shall not constitute a
part of the record in any proceeding
against the person making the offer,
provided, however, that rejection of an
offer of settlement does not affect the
continued validity of waivers pursuant
to paragraph (c)(5) of this section with
respect to any discussions concerning
the rejected offer of settlement.

(7) Final acceptance of any offer of
settlement will occur only upon the


