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day, except Saturdays, Sundays, and
Federal legal holidays, from 9 a.m. to
5:30 p.m., Eastern Standard Time or
Eastern Daylight Saving Time,
whichever is currently in effect in
Washington, D.C. Federal legal holidays
consist of New Year’s Day; Birthday of
Martin Luther King, Jr.; Presidents Day;
Memorial Day; Independence Day;
Labor Day; Columbus Day; Veterans
Day; Thanksgiving Day; Christmas Day;
and any other day appointed as a
holiday in Washington, D.C. by the
President or the Congress of the United
States.

§ 201.110 Presiding officer.

All proceedings shall be presided over
by the Commission or, if the
Commission so orders, by a hearing
officer. When the Commission
designates that the hearing officer shall
be an administrative law judge, the
Chief Administrative Law Judge shall
select, pursuant to 17 CFR 200.30–10,
the administrative law judge to preside.

§ 201.111 Hearing officer: authority.

The hearing officer shall have the
authority to do all things necessary and
appropriate to discharge his or her
duties. No provision of these Rules of
Practice shall be construed to limit the
powers of the hearing officer provided
by the Administrative Procedure Act, 5
U.S.C. 556, 557. The powers of the
hearing officer include, but are not
limited to, the following:

(a) Administering oaths and
affirmations;

(b) Issuing subpoenas authorized by
law and revoking, quashing, or
modifying any such subpoena;

(c) Receiving relevant evidence and
ruling upon the admission of evidence
and offers of proof;

(d) Regulating the course of a
proceeding and the conduct of the
parties and their counsel;

(e) Holding prehearing and other
conferences as set forth in § 201.221 and
requiring the attendance at any such
conference of at least one representative
of each party who has authority to
negotiate concerning the resolution of
issues in controversy;

(f) Recusing himself or herself upon
motion made by a party or upon his or
her own motion;

(g) Ordering, in his or her discretion,
in a proceeding involving more than one
respondent, that the interested division
indicate, on the record, at least one day
prior to the presentation of any
evidence, each respondent against
whom that evidence will be offered;

(h) Subject to any limitations set forth
elsewhere in these rules, considering

and ruling upon all procedural and
other motions;

(i) Preparing an initial decision as
provided in § 201.360;

(j) Upon notice to all parties,
reopening any hearing prior to the filing
of an initial decision therein, or, if no
initial decision is to be filed, prior to the
time fixed for the filing of final briefs
with the Commission; and

(k) Informing the parties as to the
availability of one or more alternative
means of dispute resolution, and
encouraging the use of such methods.

§ 201.112 Hearing officer: disqualification
and withdrawal.

(a) Notice of disqualification. At any
time a hearing officer believes himself
or herself to be disqualified from
considering a matter, the hearing officer
shall issue a notice stating that he or she
is withdrawing from the matter and
setting forth the reasons therefor.

(b) Motion for withdrawal. Any party
who has a reasonable, good faith basis
to believe that a hearing officer has a
personal bias, or is otherwise
disqualified from hearing a case, may
make a motion to the hearing officer that
the hearing officer withdraw. The
motion shall be accompanied by an
affidavit setting forth in detail the facts
alleged to constitute grounds for
disqualification. If the hearing officer
finds himself or herself not disqualified,
he or she shall so rule and shall
continue to preside over the proceeding.

§ 201.120 Ex parte communications.
(a) Except to the extent required for

the disposition of ex parte matters as
authorized by law, the person presiding
over an evidentiary hearing may not:

(1) Consult a person or party on a fact
in issue, unless on notice and
opportunity for all parties to participate;
or

(2) Be responsible to or subject to the
supervision or direction of an employee
or agent engaged in the performance of
investigative or prosecuting functions
for the Commission.

(b) The Commission’s code of
behavior regarding ex parte
communications between persons
outside the Commission and decisional
employees, 17 CFR 200.110 through
200.114, governs other prohibited
communications during a proceeding
conducted under the Rules of Practice.

§ 201.121 Separation of functions.
Any Commission officer, employee or

agent engaged in the performance of
investigative or prosecutorial functions
for the Commission in a proceeding as
defined in § 201.101(a) may not, in that
proceeding or one that is factually

related, participate or advise in the
decision, or in Commission review of
the decision pursuant to Section 557 of
the Administrative Procedure Act, 5
U.S.C. 557, except as a witness or
counsel in the proceeding.

§ 201.140 Commission orders and
decisions: signature and availability.

(a) Signature required. All orders and
decisions of the Commission shall be
signed by the Secretary or any other
person duly authorized by the
Commission.

(b) Availability for inspection. Each
order and decision shall be available for
inspection by the public from the date
of entry, unless the order or decision is
nonpublic. A nonpublic order or
decision shall be available for
inspection by any person entitled to
inspect it from the date of entry.

(c) Date of entry of orders. The date
of entry of a Commission order shall be
the date the order is signed. Such date
shall be reflected in the caption of the
order, or if there is no caption, in the
order itself.

§ 201.141 Orders and decisions: service of
orders instituting proceeding and other
orders and decisions.

(a) Service of an order instituting
proceedings. (1) By whom made. The
Secretary, or another duly authorized
officer of the Commission, shall serve a
copy of an order instituting proceedings
on each person named in the order as
a party. The Secretary may direct an
interested division to assist in making
service.

(2) How made. (i) To individuals.
Notice of a proceeding shall be made to
an individual by delivering a copy of
the order instituting proceedings to the
individual or to an agent authorized by
appointment or by law to receive such
notice. Delivery means—handing a copy
of the order to the individual; or leaving
a copy at the individual’s office with a
clerk or other person in charge thereof;
or leaving a copy at the individual’s
dwelling house or usual place of abode
with some person of suitable age and
discretion then residing therein; or
sending a copy of the order addressed
to the individual by U.S. Postal Service
certified, registered or Express Mail and
obtaining a confirmation of receipt; or
giving confirmed telegraphic notice.

(ii) To corporations or entities. Notice
of a proceeding shall be made to a
person other than a natural person by
delivering a copy of the order instituting
proceedings to an officer, managing or
general agent, or any other agent
authorized by appointment or by law to
receive such notice, by any method
specified in paragraph (a)(2)(i) of this
section.


