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40 CFR Part 272

[FRL–5188–8]

Hazardous Waste Management
Program: Incorporation by Reference
of Approved State Hazardous Waste
Program for New Mexico

AGENCY: Environmental Protection
Agency.
ACTION: Immediate final rule.

SUMMARY: Under the Resource
Conservation and Recovery Act of 1976,
as amended (RCRA), the United States
Environmental Protection Agency (EPA)
may grant Final Authorization to States
to operate their hazardous waste
management programs in lieu of the
Federal program. EPA uses part 272 of
Title 40 Code of Federal Regulations
(CFR) to provide notice of the
authorization status of State programs,
and to incorporate by reference those
provisions of the State statutes and
regulations that EPA will enforce under
RCRA Section 3008. Thus, EPA intends
to codify the New Mexico authorized
State program in 40 CFR Part 272. The
purpose of this action is to incorporate
by reference EPA’s approval of recent
revisions to New Mexico’s program.
DATES: This document will be effective
on August 21, 1995 unless EPA
publishes a prior Federal Register
action withdrawing this immediate final
rule. All comments on this action must
be received by the close of business on
July 20, 1995. The incorporation by
reference of certain New Mexico statutes
and regulations was approved by the
Director of the Federal Register as of
August 21, 1995 in accordance with 5
U.S.C. 552(a) and 1 CFR part 51.
ADDRESSES: Written comments should
be sent to Alima Patterson, Region 6
AR–NM Authorization Coordinator,
Grants and Authorization Section (6H–
HS), RCRA Programs Branch, U.S. EPA
Region 6, First Interstate Bank Tower at
Fountain Place, 1445 Ross Avenue,
Suite 1200, Dallas, TX 75202, Phone #:
214–665–8533.
FOR FURTHER INFORMATION CONTACT:
Alima Patterson, Region 6 AR–NM
Authorization Coordinator, Grants and
Authorization Section (6H–HS), RCRA
Programs Branch, U.S. EPA Region 6,
First Interstate Bank Tower at Fountain
Place, 1445 Ross Avenue, Suite 1200,
Dallas, TX 75202, Phone #: 214–665–
8533.

SUPPLEMENTARY INFORMATION:

Background
Section 3006 of the Resource

Conservation and Recovery Act of 1976,
as amended (RCRA), 42 U.S.C. 6926 et

seq., allows the U.S. Environmental
Protection Agency (EPA) to authorize
State hazardous waste programs to
operate in the State in lieu of the
Federal hazardous waste program. The
purpose of today’s Federal Register
document is to incorporate by reference
EPA’s approval of recent revisions to
New Mexico’s program.

Effective December 13, 1993 (see 58
FR 52677), EPA incorporated by
reference New Mexico’s then authorized
hazardous waste program. Effective
December 21, 1994 (see 59 FR 51122),
EPA granted authorization to New
Mexico for additional program
revisions. In this document, EPA is
incorporating the currently authorized
State hazardous waste program in New
Mexico.

EPA provides both notice of its
approval of State programs in 40 CFR
part 272 and incorporates by reference
therein the State statutes and
regulations that EPA will enforce under
section 3008 of RCRA. This effort will
provide clearer notice to the public of
the scope of the authorized program in
New Mexico. Such notice is particularly
important in light of the Hazardous and
Solid Waste Act Amendments of 1984
(HSWA), Public Law 98–616. Revisions
to State hazardous waste programs are
necessary when Federal statutory or
regulatory authority is modified.
Because HSWA extensively amended
RCRA, State programs must be modified
to reflect those amendments. By
incorporating by reference the
authorized New Mexico program and by
amending the Code of Federal
Regulations whenever a new or different
set of requirements is authorized in New
Mexico, the status of Federally
approved requirements of the New
Mexico program will be readily
discernible.

The Agency will only enforce those
provisions of the New Mexico
hazardous waste management program
for which authorization approval has
been granted by EPA. This document
incorporates by reference provisions of
State hazardous waste statutes and
regulations and clarifies which of these
provisions are included in the
authorized and Federally enforceable
program. Concerning HSWA, some State
requirements may be similar to HSWA
requirements that are in effect under
Federal statutory authority in that State.
However, a State’s HSWA-type
requirements are not authorized and
will not be codified into the CFR until
the Regional Administrator publishes
his final decision to authorize the State
for specific HSWA requirements. Until
such time, EPA will enforce the HSWA

requirements and not the State
analogues.

New Mexico Authorized Hazardous
Waste Program

EPA is incorporating by reference the
New Mexico authorized hazardous
waste program in subpart GG of 40 CFR
part 272. The State statutes and
regulations are incorporated by
reference at § 272.1601(b)(1) and the
Memorandum of Agreement, the
Attorney General’s Statement and the
Program Description are referenced at
§ 272.1601(b)(5), (b)(6) and (b)(7),
respectively.

The Agency retains the authority
under Sections 3007, 3008, 3013 and
7003 of RCRA to undertake enforcement
actions in authorized States. With
respect to such an enforcement action,
the Agency will rely on Federal
sanctions, Federal inspection
authorities, and the Federal
Administrative Procedure Act rather
than the authorized State analogues to
these requirements. Therefore, the
Agency does not intend to incorporate
by reference for purposes of
enforcement such particular, authorized
New Mexico enforcement authorities.
Section 272.1601(b)(2) of 40 CFR lists
those authorized New Mexico
authorities that are part of the
authorized program but are not
incorporated by reference.

The public also needs to be aware that
some provisions of the State’s hazardous
waste management program are not part
of the Federally authorized State
program. These non-authorized
provisions include:

(1) Provisions that are not part of the
RCRA Subtitle C program because they
are ‘‘broader in scope’’ than RCRA
Subtitle C (see 40 CFR 271.1(i)); and

(2) Federal rules for which New
Mexico is not authorized, but which
have been incorporated into the State
regulations because of the way the State
adopted Federal regulations by
reference.

State provisions which are ‘‘broader
in scope’’ than the Federal program are
not incorporated by reference for
purposes of enforcement in 40 CFR part
272. Section 272.1601(b)(3) of 40 CFR
lists for reference and clarity the New
Mexico statutory and regulatory
provisions which are ‘‘broader in scope’’
than the Federal program and which are
not, therefore, part of the authorized
program being incorporated by
reference. ‘‘Broader in scope’’
provisions will not be enforced by EPA;
the State, however, will continue to
enforce such provisions.

New Mexico has adopted but is not
authorized for the Federal rules


