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(b) Effect of failure to raise issues. The
candidate’s failure to raise an argument
in a timely fashion during the original
determination process or in a petition
for rehearing under this section, as
appropriate, shall be deemed a waiver of
the candidate’s right to present such
arguments in any future stage of
proceedings including any petition for
review filed under 26 U.S.C. 9041(a). An
issue is not timely raised in a petition
for rehearing if it could have been raised
earlier in response to the Commission’s
original determination.

(c) Stay of repayment determination
pending appeal.

(1) * * *
(ii) A request for a stay shall be made

in writing and shall be filed within 30
calendar days after service of the
Commission’s decision on a petition for
rehearing under paragraph (a) of this
section, or, if no petition for rehearing
is filed, within 30 calendar days after
service of the Commission’s repayment
determination under 11 CFR 9038.2(c).
* * * * *

(4) All stays shall require the payment
of interest on the amount at issue. The
amount of interest due shall be
calculated from the date 30 days after
service of the Commission’s repayment
determination under 11 CFR 9038.2(c)
and shall be the greater of:
* * * * *

47. Section 9038.7 is added to read as
follows:

§ 9038.7 Administrative record.
(a) The Commission’s administrative

record for final determinations under 11
CFR part 9033, sections 9034.5, 9036.5
and part 9039, and for repayment

determinations under 11 CFR 9038.2,
consists of all documents or materials
submitted to the Commission for its
consideration in making those
determinations. The administrative
record will include the certification of
the Commission’s vote(s), the audit
report that is sent to the committee (for
repayment determinations), the
statement(s) of reasons, and the
candidate agreement. The committee
may include documents or materials in
the administrative record by submitting
them within the time periods set forth
at 11 CFR 9033.3(b), 9033.4(a)(2),
9033.6(c), 9033.7(b), 9033.9(b),
9034.5(g)(2), 9036.5(e), 9038.1(c) and
9038.2(c)(2), as appropriate.

(b) The Commission’s administrative
record for determinations under 11 CFR
part 9033, sections 9034.5, 9036.5 and
9038.2 and part 9039 does not include:

(1) Documents and materials in the
files of individual Commissioners or
employees of the Commission that do
not constitute a basis for the
Commission’s decisions because they
were not circulated to the Commission
and were not referenced in documents
that were circulated to the Commission;

(2) Transcripts or audio tapes of
Commission discussions other than
transcripts or audio tapes of oral
hearings pursuant to 11 CFR
9038.2(c)(2), although such transcripts
or tapes may be made available under
11 CFR parts 4 or 5; or

(3) Documents properly subject to
privileges such as an attorney-client
privilege, or items constituting attorney
work product.

(c) The administrative record
identified in paragraph (a) of this

section is the exclusive record for the
Commission’s determinations under 11
CFR part 9033, §§ 9034.5, 9036.5 and
9038.2 and part 9039.

PART 9039—REVIEW AND
INVESTIGATION AUTHORITY

48. The authority citation for part
9039 continues to read as follows:

Authority: 26 U.S.C. 9039.

49. Section 9039.3 is amended by
adding new paragraph (b)(4), to read as
follows:

§ 9039.3 Examination and audits;
investigations.

* * * * *
(b) * * *
(4) If, at the close of the inquiry, the

Commission determines that no action
or no further action is warranted, the
Commission shall so notify the
candidate. If the inquiry results in an
adjustment to the amount of certified
matching funds, the procedures set forth
at 11 CFR 9036.5 or 9038.1 shall be
followed, as appropriate. If the inquiry
coincides with an audit undertaken
pursuant to 11 CFR 9038.1, the
information obtained in the inquiry will
be utilized in making the repayment
determination. If the inquiry results in
an initial or additional repayment
determination, the procedures set forth
at 11 CFR 9038.2, 9038.4, and 9038.5
shall be followed.

Dated: June 12, 1995.
Danny L. McDonald,
Chairman.
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