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(b) Section 118 of the Act, rather than
sections 103 and 104, governs the
incidental taking of marine mammals in
the course of commercial fishing
operations by persons using vessels of
the United States, other than vessels
fishing for yellowfin tuna in the eastern
tropical Pacific Ocean purse seine
fishery, and vessels that have valid
fishing permits issued in accordance
with section 204(b) of the Magnuson
Fishery Conservation and Management
Act (16 U.S.C. 1824(b)).

(c) The regulations of this part also
govern the incidental taking by
commercial fishers of marine mammals
from species or stocks designated under
the Act as depleted on the basis of their
listing as threatened species or
endangered species under the
Endangered Species Act of 1973 (16
U.S.C. 1531 et seq.).

(d) The regulations of this part do not
apply to the incidental taking of
California sea otters or to Northwest
treaty Indian tribal members exercising
treaty fishing rights.

(e) Authorizations under subpart A of
this part are exemptions only from the
taking prohibitions under the Act and
not those under the Endangered Species
Act of 1973. To be exempt from the
taking prohibitions under the
Endangered Species Act, specific
authorization under subpart B of this
part is required.

(f) Authorizations under this part do
not apply to the intentional lethal taking
of marine mammals in the course of
commercial fishing operations.

(g) The purpose of the regulations in
this part is to reduce the incidental
mortality or serious injury of marine
mammals occurring in the course of
commercial fishing operations to
insignificant levels approaching a zero
mortality and serious injury rate by the
statutory deadline of April 30, 2001.

§ 229.2 Definitions.
In addition to the definitions

contained in the Act and § 216.3 of this
chapter, and unless the context
otherwise requires, in this part 229:

Act or MMPA means the Marine
Mammal Protection Act of 1972, as
amended (16 U.S.C. 1361 et seq.).

Authorization Certificate means a
document issued by the Assistant
Administrator, or designee, under the
authority of section 118 of the Act that
authorizes the incidental, but not
intentional, taking of marine mammals
in Category I or II fisheries.

Category I fishery means a commercial
fishery determined by the Assistant
Administrator to have frequent
incidental mortality and serious injury
of marine mammals. A commercial

fishery that frequently causes mortality
or serious injury of marine mammals is
one that is by itself responsible for the
annual removal of 50 percent or more of
any stock’s potential biological removal
level.

Category II fishery means a
commercial fishery determined by the
Assistant Administrator to have
occasional incidental mortality and
serious injury of marine mammals. A
commercial fishery that occasionally
causes mortality or serious injury of
marine mammals is one that,
collectively with other fisheries, is
responsible for the annual removal of
more than 10 percent of any marine
mammal stock’s potential biological
removal level and that is by itself
responsible for the annual removal of
between 1 and 50 percent, exclusive, of
any stock’s potential biological removal
level. In the absence of information
indicating the frequency of incidental
mortality and serious injury of marine
mammals by a commercial fishery, the
Assistant Administrator will determine
whether the taking is ‘‘occasional’’ by
analogy or, if an analogy is not possible,
the Assistant Administrator may, after
public notice and opportunity for public
comment regarding a fishery’s
incidental mortality and serious injury
on a stock of marine mammals, place
that fishery in Category II. Eligible
commercial fisheries not specifically
identified in the list of fisheries are
deemed to be Category II fisheries until
the next annual list of fisheries is
published.

Category III fishery means a
commercial fishery determined by the
Assistant Administrator to have a
remote likelihood of, or no known
incidental mortality and serious injury
of marine mammals. A commercial
fishery that has a remote likelihood of
causing incidental mortality and serious
injury of marine mammals is one that
collectively with other fisheries is
responsible for the annual removal of:

(1) 10 percent or less of any marine
mammal stock’s potential biological
removal level, or

(2) More than 10 percent of any
marine mammal stock’s potential
biological removal level, yet that fishery
by itself is responsible for the annual
removal of 1 percent or less of that
stock’s potential biological removal
level. In the absence of information
indicating the frequency of incidental
mortality and serious injury of marine
mammals by a commercial fishery, the
Assistant Administrator will determine
whether the taking is ‘‘remote’’ by
analogy or, if an analogy is not possible,
the Assistant Administrator may, after
public notice and opportunity for public

comment regarding a fishery’s
incidental mortality and serious injury
on a stock of marine mammals, place
that fishery in Category III.

Commercial fishing operation means
the catching, taking, or harvesting of
fish from the marine environment (or
other areas where marine mammals
occur) that results in the sale or barter
of all or part of the fish harvested. The
term includes licensed commercial
passenger fishing vessel (as defined in
§ 216.3 of this chapter) activities and
aquaculture activities.

Depleted species means any species or
population that has been designated as
depleted under the Act and is listed in
§ 216.15 of this chapter or part 18,
subpart E of this title, or any endangered
or threatened species of marine
mammal.

Fishery has the same meaning it does
in section 3 of the Magnuson Fishery
Conservation and Management Act (16
U.S.C. 1802).

Fishing trip means any time spent
away from port actively engaged in
commercial fishing operations. The end
of a fishing trip will be the time of a
fishing vessel’s return to port.

Fishing vessel or vessel means any
vessel, boat, ship, or other craft that is
used for, equipped to be used for, or of
a type normally used for, fishing.

Incidental, but not intentional, take
means the non-intentional or accidental
taking of a marine mammal that results
from, but is not the purpose of, carrying
out an otherwise lawful action.

Incidental mortality means the non-
intentional or accidental death of a
marine mammal that results from, but is
not the purpose of, carrying out an
otherwise lawful action.

Injury means a wound or other
physical harm. Signs of injury to a
marine mammal include, but are not
limited to visible blood flow, loss of or
damage to an appendage or jaw,
inability to use one or more appendages,
asymmetry in the shape of the body or
body position, noticeable swelling or
hemorrhage, laceration, puncture or
rupture of eyeball, listless appearance or
inability to defend itself, inability to
swim or dive upon release from fishing
gear, or signs of equilibrium imbalance.
Any animal that ingests fishing gear or
requires assistance to escape from
entanglement in fishing gear will be
considered injured regardless of the
absence of any wound or other evidence
of an injury.

Interaction means coming in contact
with. An interaction may be
characterized by a marine mammal
entangled, hooked, or otherwise trapped
in fishing gear, regardless of whether
injury or mortality occur, or situations


