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[Application No. D–09500, et al.]

Proposed Exemptions; Fidelity
Management Trust Company (FMTC)
and its Affiliates, et al

AGENCY: Pension and Welfare Benefits
Administration, Labor.
ACTION: Notice of proposed exemptions.

SUMMARY: This document contains
notices of pendency before the
Department of Labor (the Department) of
proposed exemptions from certain of the
prohibited transaction restriction of the
Employee Retirement Income Security
Act of 1974 (the Act) and/or the Internal
Revenue Code of 1986 (the Code).

Written Comments and Hearing
Requests

Unless otherwise stated in the Notice
of Proposed Exemption, all interested
persons are invited to submit written
comments, and with respect to
exemptions involving the fiduciary
prohibitions of section 406(b) of the Act,
requests for hearing within 45 days from
the date of publication of this Federal
Register Notice. Comments and request
for a hearing should state: (1) The name,
address, and telephone number of the
person making the comment or request,
and (2) the nature of the person’s
interest in the exemption and the
manner in which the person would be
adversely affected by the exemption. A
request for a hearing must also state the
issues to be addressed and include a
general description of the evidence to be
presented at the hearing. A request for
a hearing must also state the issues to
be addressed and include a general
description of the evidence to be
presented at the hearing.
ADDRESSES: All written comments and
request for a hearing (at least three
copies) should be sent to the Pension
and Welfare Benefits Administration,
Office of Exemption Determinations,
Room N–5649, U.S. Department of
Labor, 200 Constitution Avenue, N.W.,
Washington, D.C. 20210. Attention:
Application No. stated in each Notice of
Proposed Exemption. The applications
for exemption and the comments
received will be available for public
inspection in the Public Documents
Room of Pension and Welfare Benefits
Administration, U.S. Department of
Labor, Room N–5507, 200 Constitution
Avenue, N.W., Washington, D.C. 20210.

Notice to Interested Persons

Notice of the proposed exemptions
will be provided to all interested
persons in the manner agreed upon by
the applicant and the Department
within 15 days of the date of publication

in the Federal Register. Such notice
shall include a copy of the notice of
proposed exemption as published in the
Federal Register and shall inform
interested persons of their right to
comment and to request a hearing
(where appropriate).
SUPPLEMENTARY INFORMATION: The
proposed exemptions were requested in
applications filed pursuant to section
408(a) of the Act and/or section
4975(c)(2) of the Code, and in
accordance with procedures set forth in
29 CFR Part 2570, Subpart B (55 FR
32836, 32847, August 10, 1990).
Effective December 31, 1978, section
102 of Reorganization Plan No. 4 of
1978 (43 FR 47713, October 17, 1978)
transferred the authority of the Secretary
of the Treasury to issue exemptions of
the type requested to the Secretary of
Labor. Therefore, these notices of
proposed exemption are issued solely
by the Department.

The applications contain
representations with regard to the
proposed exemptions which are
summarized below. Interested persons
are referred to the applications on file
with the Department for a complete
statement of the facts and
representations.

Fidelity Management Trust Company
(FMTC) and its Affiliates (collectively,
Fidelity) Located in Boston,
Massachusetts; Proposed Exemption

[Application No. D–09500]

The Department is considering
granting an exemption under the
authority of section 408(a) of the Act
and section 4975(c)(2) of the Code and
in accordance with the procedures set
forth in 29 CFR Part 2570, Subpart B (55
FR 32836, 32847, August 10, 1990).

Section I—Exemption for Payment of
Certain Fees to Fidelity

The restrictions of section 406(b)(1)
and (b)(2) of the Act and the taxes
imposed by section 4975 of the Code, by
reason of section 4975(c)(1)(E) of the
Code, shall not apply to the payment of
certain performance fees (the
Performance Fee) to Fidelity by
employee benefit plans for which
Fidelity provides investment
management or discretionary trustee
services (the Client Plans) pursuant to
an investment management or trust
agreement (the Agreement) entered into
between Fidelity and the Client Plans
either individually, through the
establishment of a single client separate
account (Single Client Account), or
collectively as participants in a multiple
client commingled account (Multiple
Client Account), provided that the

conditions set forth below in Section III
are satisfied. (Single Client Accounts
and Multiple Client Accounts are
collectively referred to herein as
Accounts.)

Section II—Exemption for Investments
in a Multiple Client Account

The restrictions of section
406(a)(1)(A) through (D) of the Act and
the taxes imposed by section 4975 of the
Code, by reason of section 4975(c)(1)(A)
through (D) of the Code, shall not apply
to any investment by a Client Plan in a
Multiple Client Account managed by
Fidelity, provided that the conditions
set forth below in Section III are
satisfied.

Section III—General Conditions

(a) The investment of plan assets in a
Single or Multiple Client Account,
including the terms and payment of any
Performance Fee, shall be approved in
writing by a fiduciary of a Client Plan
which is independent of Fidelity (the
Independent Fiduciary).
Notwithstanding the foregoing, Fidelity
may authorize the transfer of cash from
a Single Client Account to a Multiple
Client Account provided that: (1) The
Multiple Client Account has similar
investment objectives and the identical
fee structure as the Single Client
Account; (2) the Agreement governing
the Single Client Account authorizes
Fidelity to invest in a Multiple Client
Account; (3) Fidelity receives no
additional fees from the Single Client
Account for cash invested in the
Multiple Client Account; (4) a binding
commitment to make the transfer to the
Multiple Client Account occurs within
six months of the Independent
Fiduciary’s decision to allocate assets to
the Single Client Account or, in the
event Fidelity’s binding commitment to
make the transfer occurs more than six
months after such fiduciary’s decision,
Fidelity obtains an additional
authorization from the Independent
Fiduciary; and (5) each transfer of assets
from the Single Client Account to the
Multiple Client Account occurs within
sixty (60) days of the actual transfer of
such assets to the Single Client Account.

(b) The terms of any investment in an
Account and of any Performance Fee
shall be at least as favorable to the
Client Plans as those obtainable in
arm’s-length transactions between
unrelated parties.

(c) At the time any Account is
established and at the time of any
subsequent investment of assets
(including the reinvestment of assets) in
such Account:


