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patents, technologies, processes, or other
trade secrets.)

b. Except as expressly provided in this
Hold Separate, all manufacturing, sales,
licensing, and other business relationships
relating to Water Soluble Fertilizer between
Scotts and Miracle-Gro shall be conducted at
arm’s length and on commercial terms
available to other persons. Furthermore,
Scotts and Miracle-Gro may not integrate or
coordinate the marketing of the products of
Scotts and Miracle-Gro.

c. Scotts shall circulate a notice of this
Hold Separate and Consent Order, in the
form attached hereto as Attachment A, to the
management employees (including, but not
limited to, officers) of Scotts and Miracle-Gro
(including, but not limited to, members of the
board of directors of Scotts (the ““Scotts
Board”) and members of board of directors of
Miracle-Gro (the “Miracle-Gro Board”), as
well as to any employees or agents of Scotts
or Miracle-Gro who participate directly or
indirectly in managing or operating any
business affected by this Hold Separate or the
Consent Order. Scotts shall also
appropriately display a notice of this Hold
Separate and Consent Order in the form
attached hereto as Attachment A.

d. Scotts shall report in writing to the
Commission every sixty (60) days concerning
Scott’s efforts to accomplish the purposes of
this Hold Separate.

e. Scotts shall maintain the marketability,
viability, and competitiveness of the Peters
Consumer Water Soluble Fertilizer Business
and the Peters Business, and shall not cause
or permit the destruction, removal, wasting,
deterioration, or impairment of any assets or
business it may have to divest except in the
ordinary course of business and except for
ordinary wear and tear, and Scotts shall not
sell, transfer, encumber (other than in the
normal course of business), or otherwise
impair the marketability, viability or
competitiveness of the Peters Consumer
Water Soluble Fertilizer Business or the
Peters Business.

f. Scotts shall continue to provide to the
Peters Business and the Peters Consumer
Water Soluble Fertilizer Business such
support services as it provided during the
twelve (12) months and the calendar year
prior to the acceptance of the Consent Order
by the Commission. The Peters Business and
the Peters Consumer Water Soluble Fertilizer
Business shall be staffed with sufficient
employees to maintain the viability and
competitiveness of the Peters Business and
the Peters Consumer Water Soluble Fertilizer
Business, which employees shall be the
employees of the Peters Business or Peters
Consumer Water Soluble Fertilizer Business
that have managed and operated the Peters
Business and the Peters Consumer Water
Soluble Fertilizer Business during the twelve
(12) months prior to the Commission’s
acceptance of Consent Order by the
Commission and may also be hired from
sources other than the Peters Business or the
Peters Consumer Water Soluble Fertilizer
Business. The compensation of the
management employees of the Peters
Business and the Peters Consumer Water
Soluble Fertilizer Business shall be based in
significant part on the sales of the Peters

Business or the Peters Consumer Water
Soluble Fertilizer Business, as applicable.
Scotts shall facilitate the efforts of the Peters
Business and the Peters Consumer Water
Soluble Fertilizer Business to promote Peters
products (including, but not limited to Peters
Consumer Water Soluble Fertilizer products)
to retailers, both at trade shows and
otherwise, pending the divestiture required
by the Consent Order. Scotts’ obligation to
facilitate those efforts shall include, without
limitation, permitting the Peters Business
and the Peters Consumer Water Soluble
Fertilizer Business to participate either with
Scotts or independently in all industry trade
shows. Scotts shall provide the Peters
Business and the Peters Consumer Water
Soluble Fertilizer Business with any funds to
accomplish the foregoing.

g. Scotts shall cause the Peters Consumer
Water Soluble Fertilizer Business to expend
in 1995 at an annual rate at least equal to the
funds expended for 1993 or 1994 (whichever
is greater) for advertising and promotion of
Peters Consumer Water Soluble Fertilizer
during 1995 and shall cause the Peters
Consumer Water Soluble Fertilizer Business
to increase such spending as reasonably
necessary in light of competitive conditions.
If the Peters Consumer Water Soluble
Fertilizer Business is not divested by
December 31, 1995, then Scotts shall
thereafter cause the Peters Consumer Water
Soluble Fertilizer Business to expend for
advertising and promotion of Peters
Consumer Water Soluble Fertilizer at an
annual rate of no less than 200 percent of the
amount expended for 1995 for that purpose
until such time as divestiture has been
accomplished.

h. The Peters Business shall be staffed with
sufficient employees to maintain the viability
and competitiveness of the Peters Business,
which employees shall be the employees of
the Peters Business that have managed and
operated the Peters Business during the
twelve (12) months prior to the Commission’s
acceptance of Agreement by the Commission
and may also be hired from sources other
than the Peters Business. Each Peters
Business management employee shall
execute a confidentiality agreement
prohibiting the disclosure of any confidential
information of the Peters Business.

3. Scotts agrees that it will comply with the
provisions of this Paragraph 3 of this Hold
Separate, in addition to the terms and
conditions in Paragraph 2, from the date this
Hold Separate is accepted until the earlier of
the Commission’s final approval of the
Consent Order or three (3) days after the
Commission withdraws its acceptance of the
Consent Order pursuant to Section 2.34 of
the Commission’s Rules:

a. All earnings and profits of Miracle-Gro
shall be retained separately by Miracle-Gro.
Miracle-Gro shall be held separate and apart
and shall be operated independently of
Scotts except to the extent that Scotts must
exercise direction and control over Miracle-
Gro to assure compliance with this
Agreement or the Consent Order. Except as
expressly provided in this Hold Separate, all
manufacturing, sales, licensing, and other
business relationships between Scotts and
Miracle-Gro shall be conducted at arm’s

length and on commercial terms available to
other persons.

b. Except as required by law, and except
to the extent that necessary information is
exchanged in defending investigations or
litigation, obtaining legal advice, or
complying with this Hold Separate or the
Consent Order, Scotts (including, but not
limited to, any officer, director, employee, or
agent of Scotts) shall not receive or have
access to, or the use of, any material
confidential information of Miracle-Gro or
the activities of the Miracle-Gro Board not in
the public domain, nor shall Miracle-Gro
(including, but not limited to, any officer,
director, employee or agent of Miracle-Gro)
receive or have access to, or the use of, any
material confidential information about the
Peters Consumer Water Soluble Fertilizer
Business or the Peters Business not in the
public domain. Scotts may receive on a
regular basis from Miracle-Gro aggregate
financial and other information necessary to
allow Scotts to file financial reports, tax
returns, personnel reports, and reports with
the Securities and Exchange Commission.
Any such information that is obtained
pursuant to this subparagraph shall be used
only for the purpose set forth in this
subparagraph.

c. Scotts shall not change the composition
of the Miracle-Gro Board and, except as
expressly provided in this Hold Separate,
Scotts shall not change the composition of
the management of Miracle-Gro (except that
the Miracle-Gro Board shall have the power
to remove management employees for cause)
and members of the Miracle-Gro Board shall
not serve as officers, directors, employees, or
agents of Scotts. Scotts shall not exercise
direction or control over, or influence
directly or indirectly, Miracle-Gro or the
Miracle-Gro Board; provided, however,
Scotts may exercise only such direction and
control as is necessary to assure compliance
with this Hold Separate, the order and with
all applicable laws. Meetings of the Scotts
Board and meetings of the Miracle-Gro Board
shall be audio recorded and the recording
retained for two (2) years after the
termination of the Hold Separate.
Notwithstanding, in order to maintain
Miracle-Gro’s value, Scotts may direct the
management of Miracle-Gro with regard to
the following matters: investment decisions
relating to Miracle-Gro’s cash, decisions
relating to the handling of claims and
litigation, proposed acquisitions and
divestitures outside of the ordinary course of
business, and changes in Miracle-Gro’s
corporate structure.

d. The Chairman of the Miracle-Gro Board
shall have the power to remove members of
the Miracle-Gro Board for cause and to
require Scotts to appoint replacement
members to the Miracle-Gro Board who are
not officers, directors, employees, or agents
of Scotts. If the Chairman of the Miracle-Gro
Board ceases to act or fails to act diligently,
a substitute chairman shall be appointed
from among the members of the Miracle-Gro
Board.

e. If necessary, Scotts shall provide
Miracle-Gro with sufficient working capital
to maintain the same level of sales as during
the twelve (12) months preceding the date of
the Hold Separate.



