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Agreement shall obligate Scotts to
supply annually, at a minimum, at the
option of the acquirer, an amount of
Water Soluble Fertilizer, in containers
ready for sale or in bulk, equal to the
greatest unit amount of Peters Consumer
Water Soluble Fertilizer produced by or
on behalf of the Peters Consumer Water
Soluble Fertilizer Business during:

1. The twelve (12) months prior to the
divestiture required by this Paragraph II,
and

2. Each of the five (5) calendar years
preceding the divestiture required by
this Paragraph II.

E. The divestiture shall include a non-
exclusive perpetual license, with no
continuing royalty, to manufacture
Peters Consumer Water Soluble
Fertilizer for sale in the United States as
it has been manufactured at any time
during the twelve (12) months
preceding the date on which this
Agreement Containing Consent Order is
accepted by the Commission for public
comment, as well as a royalty-free
license for all improvements to Peters’
Water Soluble Fertilizer technology that
have been made up to the time of the
divestiture required by this Paragraph II.
Such license shall give the acquirer the
right to make any improvements to the
licensed technology; provided, however,
that such license need not give the
acquirer rights in Scotts intellectual
property that Scotts has not used in
connection with Peters Consumer Water
Soluble Fertilizer.

F. Respondent shall not offer
Consumer Water Soluble Fertilizer
(including, but not limited to, Consumer
Water Soluble Fertilizer bearing the
Miracle-Gro trademark) for sale using
the Scotts trademark for a period of two
(2) years following the divestiture
required by this Paragraph II; provided,
however, during that two (2) year
period, Scott may continue to sell the
following products using the Scotts
trademark:

1. Scotts Water-Soluble Plant Food
Powder, All Purpose Formula (8 ounce
and 16 ounce sizes);

2. Scotts Water-Soluble Plant Food
Powder, Houseplant/Foliage Formula (8
ounce and 16 ounce sizes); and

3. Scotts Water-Soluble Plant Food
Powder, African Violet/Flowering
Formula (8 ounce size).

G. At the time of the execution of a
divestiture agreement between Scotts
and a proposed acquirer of the Peters
Consumer Water Soluble Fertilizer
Business, Scotts shall provide the
acquirer with a complete list of all
Scotts employees who have spent the
majority of their time on the
development, distribution, marketing, or
sale of Peters Consumer Water Soluble

Fertilizer during the twelve (12) months
prior to the date on which this
agreement is accepted by the
Commission. Such list shall state each
such individual’s name, position,
address, telephone number, and a
description of the duties of and work
performed by the individual in
connection with the Peters Consumer
Water Soluble Fertilizer Business.

H. Scotts shall provide the
individuals identified pursuant to
Paragraph II.G. of this order with
financial incentives to continue in their
employment positions during the period
covered by the Hold Separate
Agreement, hereto attached, and to
accept employment with the
Commission-approved acquirer, if such
employment is offered, at the time of the
divestiture. Such incentives shall
include:

1. Continuation of all employee
benefits offered by Scotts until the date
of the divestiture; and

2. A bonus equal to 25 percent of the
total annual compensation of any
employee who agrees to employment
with the Commission-approved
acquirer, payable upon the beginning of
such employee’s employment by the
Commission-approved acquirer.

I. The divestiture agreement may
protect Scott’s interest in the Scotts
trademark on inventory acquired by the
acquirer of the Peters Consumer Water
Soluble Fertilizer Business and may
provide for the continued use by Scotts
of the Peters trademarks for agricultural
and commercial products an consumer
soil products.

J. Respondent shall comply with all
terms of the Agreement to Hold
Separate, attached to this order and
made a part hereof as Appendix I. The
Agreement to Hold Separate shall
continue in effect until such time as
respondent has made the divestiture
required by this order.

III
It is further ordered that:
A. If Scotts has not divested,

absolutely and in good faith and with
the Commission’s prior approval, the
Peters Consumer Water Soluble
Fertilizer Business by December 31,
1995, the Commission may appoint a
trustee to divest the Peters Consumer
Water Soluble Fertilizer Business. If the
trustee has not divested the Peters
Consumer Water Soluble Fertilizer
Business within six (6) months after the
trustee’s appointment, then the trustee
may divest either the Peters Consumer
Water Soluble Fertilizer Business or the
Peters Business. In the event the
Commission or the Attorney General
brings an action pursuant to section 5(l)

of the Federal Trade Commission Act,
15 U.S.C. 45(l), or any other statute
enforced by the Commission, Scotts
shall consent to the appointment of a
trustee in such action. Neither the
appointment of a trustee nor a decision
not to appoint a trustee under this
Paragraph shall preclude the
Commission or the Attorney General
from seeking civil penalties or any other
relief available to it, including a court-
appointed trustee, pursuant to section
5(l) of the Federal Trade Commission
Act, or any other statute enforced by the
Commission, for any failure by the
respondent to comply with this order.

B. If a trustee is appointed by the
Commission or a court pursuant to
Paragraph III.A. of this order,
respondent shall consent to the
following terms and conditions
regarding the trustee’s powers, duties,
authority, and responsibilities:

1. The Commission shall select the
trustee, subject to the consent of
respondent, which consent shall not be
unreasonably withheld. The trustee
shall be a person with experience and
expertise in acquisitions and
divestitures. If respondent has not
opposed, in writing, including the
reasons for opposing, the selection of
any proposed trustee within ten (10)
days after notice by the staff of the
Commission to respondent of the
identity of any proposed trustee,
respondent shall be deemed to have
consented to the selection of the
proposed trustee.

2. Subject to the prior approval of the
Commission, the trustee shall have the
exclusive power and authority to divest
the Peters Consumer Water Soluble
Fertilizer Business or the Peters
Business.

3. Within ten (10) days after
appointment of the trustee, respondent
shall execute a trust agreement that,
subject to the prior approval of the
Commission and, in the case of a court-
appointed trustee, of the court, transfers
to the trustee all rights and powers
necessary to permit the trustee to effect
the divestiture of the Peters Consumer
Water Soluble Fertilizer Business or the
Peters Business required by this order.

4. The trustee shall have six (6)
months from the date the Commission
approves the trust agreement described
in Paragraph III.B.3. to accomplish the
divestiture of the Peters Consumer
Water Soluble Fertilizer Business,
which shall be subject to the prior
approval of the Commission. If no
acquirer of the Peters Consumer Water
Soluble Fertilizer Business is approved
by the Commission by the end of the six
(6) month period (or at the end of any
extensions to that period pursuant to


