
30994 Federal Register / Vol. 60, No. 112 / Monday, June 12, 1995 / Rules and Regulations

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Parts 916 and 917

[Docket No. FV95–916–1FIR]

Nectarines and Peaches Grown in
California; Revision of Handling
Requirements for Fresh Nectarines
and Peaches

AGENCY: Agricultural Marketing Service,
USDA.
ACTION: Final rule.

SUMMARY: The Department of
Agriculture (Department) is adopting as
a final rule, with appropriate
modifications, the provisions of an
interim final rule which revised the
handling requirements for California
nectarines and peaches by modifying
the size, maturity, container, and pack
requirements for fresh shipments of
these fruits, beginning with 1995 season
shipments. This rule enabled handlers
to continue shipping fresh nectarines
and peaches meeting consumer needs in
the interest of producers, handlers, and
consumers of these fruits.
EFFECTIVE DATE: June 12, 1995.
FOR FURTHER INFORMATION CONTACT:
Kenneth Johnson, Marketing Specialist,
Marketing Order Administration
Branch, Fruit and Vegetable Division,
AMS, USDA, P.O. Box 96456, Room
2523–S, Washington, DC 20090–6456;
telephone: (202) 720–2861; or Terry
Vawter, California Marketing Field
Office, Marketing Order Administration
Branch, Fruit and Vegetable Division,
AMS, USDA, 2202 Monterey Street,
Suite 102B, Fresno, California, 93721;
telephone: (209) 487–5901.
SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
and Marketing Order Nos. 916 and 917
[7 CFR parts 916 and 917] regulating the
handling of nectarines and peaches
grown in California, hereinafter referred
to as the orders. The orders are effective
under the Agricultural Marketing
Agreement Act of 1937, as amended [7
U.S.C. 601–674], hereinafter referred to
as the Act.

The Department is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12778, Civil Justice
Reform. This rule is not intended to
have retroactive effect. This rule will
not preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Act provides that administrative
proceedings must be exhausted before

parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with the Secretary a petition stating that
the order, any provision of the order, or
any obligation imposed in connection
with the order is not in accordance with
law and request a modification of the
order or to be exempted therefrom. A
handler is afforded the opportunity for
a hearing on the petition. After the
hearing the Secretary would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction in
equity to review the Secretary’s ruling
on the petition, provided a bill in equity
is filed not later than 20 days after the
date of the entry of the ruling.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Administrator of the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
action on small entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are about 300 California
nectarine and peach handlers subject to
regulation under the orders covering
nectarines and peaches grown in
California, and about 1,800 producers of
these fruits in California. All of the
handlers sell peaches, while three out of
four handlers sell nectarines. Small
agricultural service firms have been
defined by the Small Business
Administration [13 CFR 121.601] as
those whose annual receipts from all
sources are less than $5,000,000 and
small agricultural producers are defined
as those whose annual receipts are less
than $500,000. The majority of handlers
have sales of less than $5,000,000 and
may be classified as small entities. In
recent seasons, only about ten handlers
had combined peach and nectarine sales
of $5,000,000 or more. In recent years,
average combined sales of peaches and
nectarines per handler have been about
$600,000. Typically, about three-fourths
of peach and nectarine handlers have
sales of less than the average for the
industry.

The Nectarine Administrative
Committee (NAC) and the Peach
Commodity Committee (PCC) met on

December 7, 1994, and unanimously
recommended that the handling
requirements for California nectarines
and peaches be revised, respectively.
These committees meet prior to and
during each season to review the rules
and regulations effective on a
continuous basis for California
nectarines and peaches under the
orders. Committee meetings are open to
the public, and interested persons may
express their views at these meetings.
The Department reviews committee
recommendations and information, as
well as information from other sources,
and determines whether modification,
suspension, or termination of the rules
and regulations would tend to effectuate
the declared policy of the Act.

Container and Pack Requirements
(Nectarines)

Section 916.350 specifies container
and pack requirements for fresh
nectarine shipments. Paragraph
(a)(4)(iv) of § 916.350 specifies the tray-
pack size designations which must be
marked on loose-filled or tight-filled
containers, depending on the size of the
fruit. The size designations specify the
maximum number of nectarines in a 16-
pound sample for each tray-pack size
designation. This rule revises paragraph
(a)(4)(iv) of § 916.350 by modifying two
size designations for the weight-count
standards in Column B of TABLE I for
early-season and mid-season nectarine
varieties. This table was added prior to
the 1994 season. Research conducted by
the NAC indicated that early-season and
mid-season fruit weigh less than late-
season fruit and therefore different
weight-count standards were
established for late-season fruit. Results
from further research during the 1994
season suggest that some minor
modifications of TABLE I are necessary
to provide for more accurate weight-
count standards for early-season and
mid-season nectarines.

The NAC unanimously recommended
these revised weight-count standards for
nectarines after a comprehensive review
of the relationships between the tray-
pack containers and loose-filled or tight-
filled containers for early-season and
mid-season nectarine varieties.
Specifically, the NAC’s
recommendation provides that the
maximum number of nectarines of size
80 in a 16-pound sample of early-season
and mid-season fruit is more
appropriately 75 rather than 76. Also,
the maximum number of nectarines of
size 64 in a 16-pound sample of early-
season and mid-season fruit is more
appropriately 55 rather than 56.

Pack regulations provide for uniform
packing practices. In particular, weight-


