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much of the Escrow Account assets as
are necessary to satisfy the obligations
of the judgment or order .

5. The Escrow Account shall continue

until at least five years after

last advertises, promotes,
offers for sale, sells, or distributes any
product specified in the Consent Order,
at which time, if there are no pending
FTC investigations, legal or
administrative actions by the FTC
against , or unsatisfied
obligations pursuant to a judgment or
order described in paragraph 4 herein,
for which a claim could be made against
the escrow funds under the terms of the
Consent Order, the FTC shall, upon

’s request, instruct the
Escrow Agent to terminate the Escrow
Account and return the balance of the
Escrow Account to . At
such time, the Escrow Agent shall be
fully and completely released from its
agency as herein described. The legal
title to the escrow funds shall vest in

at such time as the Escrow
Agent, pursuant to instructions from the
FTC, returns the funds to .

Witness the signatures of the parties,
the day and year first above written.

Date:
Signatures

Analysis of Proposed Consent Order to
Aid Public Comment

The Federal Trade Commission has
accepted an agreement, subject to final
approval, to a proposed consent order
from proposed respondents Original
Marketing, Inc. d/b/a Acu-Stop 2000;
Franklin & Joseph, Inc.; Barry A. Weiss;
and Roger Franklin.

The proposed consent order has been
placed on the public record for sixty
(60) days for reception of comments by
interested persons. Comments received
during this period will become part of
the public record. After sixty (60) days,
the Commission will again review the
agreement and the comments received
and will decide whether it should
withdraw from the agreement and take
other appropriate action or make final
the agreement’s proposed order.

This matter concerns advertising
related to the sale of an ear-mold
acupressure device, marketed under the
name Acu-Stop 2000, which nests in the
ear. The Commission’s Complaint
charges that proposed respondents
Original Marketing, Inc. d/b/a Acu-Stop
2000; Franklin & Joseph, Inc.; Barry A.
Weiss; and Roger Franklin falsely
represented that the Acu-Stop 2000: (1)
Causes significant weight loss; (2)
causes significant weight loss without
the need to diet or exercise; and (3)

controls appetite or eliminates a
person’s craving for food.

The Complaint also alleges that
proposed respondents falsely and
misleadingly represented that they
possessed and relied upon a reasonable
basis when they made those claims. The
Complaint further alleges that proposed
respondents falsely represented that the
Acu-Stop 2000 is scientifically proven
to cause significant weight loss and
control appetite. Finally, the Complaint
alleges that proposed respondents
falsely represented that testimonials
from consumers appearing in
advertisements for the Acu-Stop 2000
reflect the typical or ordinary
experience of members of the public
who have used the device.

The proposed consent order contains
provisions designed to remedy the
violations charged and to prevent
proposed respondents from engaging in
similar acts in the future.

Part | of the proposed order prohibits
proposed respondents from representing
that the Acu-Stop 2000 or any other
acupressure device: (1) Causes
significant weight loss; (2) causes
significant weight loss without the need
to diet or exercise; (3) controls appetite
or eliminates a person’s craving for
food; or (4) is scientifically proven to
cause significant weight loss and control
appetite. The order defines
‘“‘acupressure device” as ‘‘any product,
program, or service that is intended to
function by means of the principles of
acupressure.” Part Il requires proposed
respondents to possess competent and
reliable scientific evidence before
making representations regarding the
performance, benefits, efficacy, or safety
of any weight-loss or weight-control
product or program or any acupressure
device. Part Il prohibits proposed
respondents from falsely claiming that
endorsements or testimonials for any
weight-loss or weight-control product or
program or any acupressure device
represent the typical or ordinary
experience of members of the public
who use the product, program, or
device. Part IV prohibits proposed
respondents from misrepresenting the
results of tests or studies for any weight-
loss or weight-control product or
program or any acupressure device.

Part V holds proposed respondents
jointly and severally liable for, and
requires them to pay, refunds to all
purchasers of the Acu-Stop 2000 who
return or have returned the device for a
refund. Part V.A. requires respondents
to deposit $50,000 into an escrow
account for payment of refunds to
eligible consumers who purchased the
device prior to January 1, 1995, and who
previously have requested a refund or

do so within ninety days after the
proposed order becomes final. Part V.B.
requires proposed respondents to pay,
out of their own funds, all refund
requests from eligible consumers that
exceed $50,000 and all such requests for
purchases made after January 1, 1995.
Together, these two provisions require
proposed respondents to pay all existing
refund requests and future requests
made up to ninety days after the
proposed order becomes final. Part VI
requires that proposed respondents
maintain records demonstrating the
manner and form of their compliance
with the requirement that they make
refunds.

Part VII requires that proposed
respondents Weiss and Franklin post a
bond or fund an escrow account in the
amount of $300,000 prior to the future
marketing any weight-loss or weight-
control product or program or any
acupressure device.

Part VIII requires proposed
respondents to maintain, for five (5)
years, all materials that support,
contradict, qualify, or call into question
any representations they make which
are covered by the proposed order. Part
IX requires proposed respondents
Original Marketing, Inc. and Franklin &
Joseph, Inc. to distribute a copy of the
order to current and future principals,
officers, directors, and managers, as well
as to any employees having sales,
advertising, or policy responsibility
with respect to the subject matter of the
order. Under Part X of the proposed
order, proposed respondents Original
Marketing, Inc. and Franklin & Joseph,
Inc. shall notify the Federal Trade
Commission at least thirty (30) days
prior to any proposed change in their
corporate structures that may affect
compliance with the order’s obligations.
Part X1 requires that proposed
respondents Weiss and Franklin, for a
period of five (5) years, notify the
Commission of any change in their
business or employment. Part XII
obliges proposed respondents to file
compliance reports with the
Commission.

The purpose of this analysis is to
facilitate public comment on the
proposed order, and it is not to
constitute an official interpretation of
the agreement and proposed order or to
modify in any way their terms.

Donald S. Clark,

Secretary.
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