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subject to the approval of the health care
provider.

(f) In the case of intermittent leave or
leave on a reduced leave schedule
which is medically necessary, an
employee shall advise the employer,
upon request, of the reasons why the
intermittent/reduced leave schedule is
necessary and of the schedule for
treatment, if applicable. The employee
and employer shall attempt to work out
a schedule which meets the employee’s
needs without unduly disrupting the
employer’s operations, subject to the
approval of the health care provider.

(g) An employer may waive
employees’ FMLA notice requirements.
In addition, an employer may not
require compliance with stricter FMLA
notice requirements where the
provisions of a collective bargaining
agreement, State law, or applicable
leave plan allow less advance notice to
the employer. For example, if an
employee (or employer) elects to
substitute paid vacation leave for
unpaid FMLA leave (see § 825.207), and
the employer’s paid vacation leave plan
imposes no prior notification
requirements for taking such vacation
leave, no advance notice may be
required for the FMLA leave taken in
these circumstances. On the other hand,
FMLA notice requirements would apply
to a period of unpaid FMLA leave,
unless the employer imposes lesser
notice requirements on employees
taking leave without pay.

§ 825.303 What are the requirements for an
employee to furnish notice to an employer
where the need for FMLA leave is not
foreseeable?

(a) When the approximate timing of
the need for leave is not foreseeable, an
employee should give notice to the
employer of the need for FMLA leave as
soon as practicable under the facts and
circumstances of the particular case. It
is expected that an employee will give
notice to the employer within no more
than one or two working days of
learning of the need for leave, except in
extraordinary circumstances where such
notice is not feasible. In the case of a
medical emergency requiring leave
because of an employee’s own serious
health condition or to care for a family
member with a serious health condition,
written advance notice pursuant to an
employer’s internal rules and
procedures may not be required when
FMLA leave is involved.

(b) The employee should provide
notice to the employer either in person
or by telephone, telegraph, facsimile
(‘‘fax’’) machine or other electronic
means. Notice may be given by the
employee’s spokesperson (e.g., spouse,

adult family member or other
responsible party) if the employee is
unable to do so personally. The
employee need not expressly assert
rights under the FMLA or even mention
the FMLA, but may only state that leave
is needed. The employer will be
expected to obtain any additional
required information through informal
means. The employee or spokesperson
will be expected to provide more
information when it can readily be
accomplished as a practical matter,
taking into consideration the exigencies
of the situation.

§ 825.304 What recourse do employers
have if employees fail to provide the
required notice?

(a) An employer may waive
employees’ FMLA notice obligations or
the employer’s own internal rules on
leave notice requirements.

(b) If an employee fails to give 30 days
notice for foreseeable leave with no
reasonable excuse for the delay, the
employer may delay the taking of FMLA
leave until at least 30 days after the date
the employee provides notice to the
employer of the need for FMLA leave.

(c) In all cases, in order for the onset
of an employee’s FMLA leave to be
delayed due to lack of required notice,
it must be clear that the employee had
actual notice of the FMLA notice
requirements. This condition would be
satisfied by the employer’s proper
posting of the required notice at the
worksite where the employee is
employed. Furthermore, the need for
leave and the approximate date leave
would be taken must have been clearly
foreseeable to the employee 30 days in
advance of the leave. For example,
knowledge that an employee would
receive a telephone call about the
availability of a child for adoption at
some unknown point in the future
would not be sufficient.

§ 825.305 When must an employee provide
medical certification to support FMLA
leave?

(a) An employer may require that an
employee’s leave to care for the
employee’s seriously-ill spouse, son,
daughter, or parent, or due to the
employee’s own serious health
condition that makes the employee
unable to perform one or more of the
essential functions of the employee’s
position, be supported by a certification
issued by the health care provider of the
employee or the employee’s ill family
member. An employer must give notice
of a requirement for medical
certification each time a certification is
required; such notice must be written
notice whenever required by § 825.301.

An employer’s oral request to an
employee to furnish any subsequent
medical certification is sufficient.

(b) When the leave is foreseeable and
at least 30 days notice has been
provided, the employee should provide
the medical certification before the
leave begins. When this is not possible,
the employee must provide the
requested certification to the employer
within the time frame requested by the
employer (which must allow at least 15
calendar days after the employer’s
request), unless it is not practicable
under the particular circumstances to do
so despite the employee’s diligent, good
faith efforts.

(c) In most cases, the employer should
request that an employee furnish
certification from a health care provider
at the time the employee gives notice of
the need for leave or within two
business days thereafter, or, in the case
of unforeseen leave, within two
business days after the leave
commences. The employer may request
certification at some later date if the
employer later has reason to question
the appropriateness of the leave or its
duration.

(d) At the time the employer requests
certification, the employer must also
advise an employee of the anticipated
consequences of an employee’s failure
to provide adequate certification. The
employer shall advise an employee
whenever the employer finds a
certification incomplete, and provide
the employee a reasonable opportunity
to cure any such deficiency.

(e) If the employer’s sick or medical
leave plan imposes medical certification
requirements that are less stringent than
the certification requirements of these
regulations, and the employee or
employer elects to substitute paid sick,
vacation, personal or family leave for
unpaid FMLA leave where authorized
(see § 825.207), only the employer’s less
stringent sick leave certification
requirements may be imposed.

§ 825.306 How much information may be
required in medical certifications of a
serious health condition?

(a) DOL has developed an optional
form (Form WH–380, as revised) for
employees’ (or their family members’)
use in obtaining medical certification,
including second and third opinions,
from health care providers that meets
FMLA’s certification requirements. (See
Appendix B to these regulations.) This
optional form reflects certification
requirements so as to permit the health
care provider to furnish appropriate
medical information within his or her
knowledge.


