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may use the optional DOL form
developed for this purpose (see
§ 825.306(a) and Appendix B of this
part). If the employer requests medical
certification and the employee does not
provide such certification in a timely
manner (within 30 days), or the reason
for not returning to work does not meet
the test of other circumstances beyond
the employee’s control, the employer
may recover 100% of the health benefit
premiums it paid during the period of
unpaid FMLA leave.

(b) Under some circumstances an
employer may elect to maintain other
benefits, e.g., life insurance, disability
insurance, etc., by paying the
employee’s (share of) premiums during
periods of unpaid FMLA leave. For
example, to ensure the employer can
meet its responsibilities to provide
equivalent benefits to the employee
upon return from unpaid FMLA leave,
it may be necessary that premiums be
paid continuously to avoid a lapse of
coverage. If the employer elects to
maintain such benefits during the leave,
at the conclusion of leave, the employer
is entitled to recover only the costs
incurred for paying the employee’s
share of any premiums whether or not
the employee returns to work.

(c) An employee who returns to work
for at least 30 calendar days is
considered to have ‘‘returned’’ to work.
An employee who transfers directly
from taking FMLA leave to retirement,
or who retires during the first 30 days
after the employee returns to work, is
deemed to have returned to work.

(d) When an employee elects or an
employer requires paid leave to be
substituted for FMLA leave, the
employer may not recover its (share of)
health insurance or other non-health
benefit premiums for any period of
FMLA leave covered by paid leave.
Because paid leave provided under a
plan covering temporary disabilities
(including workers’ compensation) is
not unpaid, recovery of health insurance
premiums does not apply to such paid
leave.

(e) The amount that self-insured
employers may recover is limited to
only the employer’s share of allowable
‘‘premiums’’ as would be calculated
under COBRA, excluding the 2 percent
fee for administrative costs.

(f) When an employee fails to return
to work, any health and non-health
benefit premiums which this section of
the regulations permits an employer to
recover are a debt owed by the non-
returning employee to the employer.
The existence of this debt caused by the
employee’s failure to return to work
does not alter the employer’s
responsibilities for health benefit

coverage and, under a self-insurance
plan, payment of claims incurred during
the period of FMLA leave. To the extent
recovery is allowed, the employer may
recover the costs through deduction
from any sums due to the employee
(e.g., unpaid wages, vacation pay, profit
sharing, etc.), provided such deductions
do not otherwise violate applicable
Federal or State wage payment or other
laws. Alternatively, the employer may
initiate legal action against the
employee to recover such costs.

§ 825.214 What are an employee’s rights
on returning to work from FMLA leave?

(a) On return from FMLA leave, an
employee is entitled to be returned to
the same position the employee held
when leave commenced, or to an
equivalent position with equivalent
benefits, pay, and other terms and
conditions of employment. An
employee is entitled to such
reinstatement even if the employee has
been replaced or his or her position has
been restructured to accommodate the
employee’s absence. See also
§ 825.106(f) for the obligations of joint
employers.

(b) If the employee is unable to
perform an essential function of the
position because of a physical or mental
condition, including the continuation of
a serious health condition, the employee
has no right to restoration to another
position under the FMLA. However, the
employer’s obligations may be governed
by the Americans with Disabilities Act
(ADA). See § 825.702.

§ 825.215 What is an equivalent position?
(a) An equivalent position is one that

is virtually identical to the employee’s
former position in terms of pay, benefits
and working conditions, including
privileges, perquisites and status. It
must involve the same or substantially
similar duties and responsibilities,
which must entail substantially
equivalent skill, effort, responsibility,
and authority.

(b) If an employee is no longer
qualified for the position because of the
employee’s inability to attend a
necessary course, renew a license, fly a
minimum number of hours, etc., as a
result of the leave, the employee shall
be given a reasonable opportunity to
fulfill those conditions upon return to
work.

(c) Equivalent Pay. (1) An employee is
entitled to any unconditional pay
increases which may have occurred
during the FMLA leave period, such as
cost of living increases. Pay increases
conditioned upon seniority, length of
service, or work performed would not
have to be granted unless it is the

employer’s policy or practice to do so
with respect to other employees on
‘‘leave without pay.’’ In such case, any
pay increase would be granted based on
the employee’s seniority, length of
service, work performed, etc., excluding
the period of unpaid FMLA leave. An
employee is entitled to be restored to a
position with the same or equivalent
pay premiums, such as a shift
differential. If an employee departed
from a position averaging ten hours of
overtime (and corresponding overtime
pay) each week, an employee is
ordinarily entitled to such a position on
return from FMLA leave.

(2) Many employers pay bonuses in
different forms to employees for job-
related performance such as for perfect
attendance, safety (absence of injuries or
accidents on the job) and exceeding
production goals. Bonuses for perfect
attendance and safety do not require
performance by the employee but rather
contemplate the absence of occurrences.
To the extent an employee who takes
FMLA leave had met all the
requirements for either or both of these
bonuses before FMLA leave began, the
employee is entitled to continue this
entitlement upon return from FMLA
leave, that is, the employee may not be
disqualified for the bonus(es) for the
taking of FMLA leave. See § 825.220 (b)
and (c). A monthly production bonus,
on the other hand does require
performance by the employee. If the
employee is on FMLA leave during any
part of the period for which the bonus
is computed, the employee is entitled to
the same consideration for the bonus as
other employees on paid or unpaid
leave (as appropriate). See paragraph
(d)(2) of this section.

(d) Equivalent Benefits. ‘‘Benefits’’
include all benefits provided or made
available to employees by an employer,
including group life insurance, health
insurance, disability insurance, sick
leave, annual leave, educational
benefits, and pensions, regardless of
whether such benefits are provided by
a practice or written policy of an
employer through an employee benefit
plan as defined in Section 3(3) of the
Employee Retirement Income Security
Act of 1974, 29 U.S.C. 1002(3).

(1) At the end of an employee’s FMLA
leave, benefits must be resumed in the
same manner and at the same levels as
provided when the leave began, and
subject to any changes in benefit levels
that may have taken place during the
period of FMLA leave affecting the
entire workforce, unless otherwise
elected by the employee. Upon return
from FMLA leave, an employee cannot
be required to requalify for any benefits
the employee enjoyed before FMLA


