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assessment area(s). Experience under
the current regulations has
demonstrated that this criterion can be
useful in assessing performance.
Therefore, based on further internal
agency considerations, the final rule
contains a lending activity performance
criterion. This criterion encourages an
institution that does not itself engage in
the categories of lending evaluated
under the lending test to seek
designation as a wholesale or limited
purpose institution so that the
institution’s CRA performance can be
evaluated under criteria appropriate to
the institution. The criterion also creates
a disincentive for institutions to try to
influence inappropriately the evaluation
of their CRA performance by conducting
activities viewed favorably under CRA
in the institution and other activities in
an affiliate. An institution’s
performance on the lending activity
criterion will be assessed taking into
account the information described in
the section of the preamble discussing
the performance context, including the
institution’s business strategy regarding
the lending conducted by the institution
itself and the lending conducted by
affiliates.

Market share analysis. Many
commenters, particularly community
and consumer groups, suggested that the
market share evaluation of the 1993
proposal be reinstated or that the
agencies substitute an alternative
objective ratio to serve as the linchpin
for an institution’s lending test rating.
Other commenters, particularly those
representing the industry, opposed
using any market share analysis. In the
agencies’ opinion, the 1994 proposal
struck the appropriate balance between
objective performance measures and
subjective judgments. A single,
standardized set of performance
evaluation tools is not appropriate
because of the variety of institutions and
the differences among the communities
that they serve. The public evaluation
prepared by the agencies will explain
the data and analytic tools used to
evaluate the institution.

The geographic distribution of an
institution’s loans remains a component
of the lending test. One element of the
geographic distribution analysis, both in
the 1994 proposal and in the final rule,
is the amount of lending to low-,
moderate-, middle- and upper-income
geographies. As part of the performance
context, examiners would consider,
among other considerations described
earlier in this preamble, the
performance of other similarly-situated
lenders. In this regard, examiners would
use market share and other analyses to
assist in evaluating the geographic

distribution of an institution’s lending
where such analyses would provide
accurate insight. However, the final rule
does not require examiners to use any
single type of analysis, and would not
link a particular market share ratio, or
any ratio, with a particular lending test
rating.

Proportion of lending within
assessment areas. Under the final rule,
as under the 1994 proposal, another
component of the geographic
distribution criterion is the proportion
of total loans made in an institution’s
assessment area(s). Some commenters
believed that this criterion is
inappropriate; they noted that safety
and soundness considerations require
an institution to lend to a geographically
dispersed area. This criterion is a
consideration under the existing CRA
rules and has proved over the years to
be one useful indicator of the degree to
which an institution is focused on
serving its local community. Moreover,
the agencies believe the criterion
encourages an institution to draw its
assessment area broadly enough to
allow the dispersion of its lending and
distribution of its loans among
geographies of different income levels.
Therefore, the agencies retained the
provision unchanged in the final rule.

Dispersion. The third component of
the geographic distribution criterion of
the lending test is the dispersion of the
institution’s lending activity. The 1994
proposal would have assessed the
degree of dispersion ‘‘throughout’’ an
institution’s assessment area(s). For
clarification, the word ‘‘throughout’’ has
been changed to ‘‘in’’ in the final rule.
The agencies will still examine the
entire assessment area; however, an
institution is not expected to lend
evenly throughout or to every geography
in its assessment area. Rather, an
institution’s lending pattern should not
exhibit conspicuous gaps that are not
adequately explained by the
performance context.

Borrower distribution. The lending
test also considers the distribution of an
institution’s loans among borrowers of
different income levels and businesses
of different sizes. Favorable
consideration is given for loans to low-
and moderate-income persons and small
businesses and farm loans outside of the
institution’s assessment area, provided
that the institution has adequately
served borrowers within its assessment
area. The importance of this criterion,
particularly in relation to the geographic
distribution criterion, will depend on
the performance context. For example,
borrower distribution may be more
important in rural areas or in
assessment areas without identifiable

geographies of different income
categories; geographic distribution may
be more important in urban areas and
assessment areas with the full range of
geographies of different income
categories.

Some commenters recommended that
the lending test evaluate an institution’s
record of lending to different racial and
ethnic groups and to women. The final
rule does not incorporate this
suggestion. The appropriate inquiry
regarding service to particular racial or
ethnic groups and men and women is
whether the institution is operating in a
non-discriminatory manner. Therefore,
in arriving at an institution’s assigned
rating, the agencies consider whether
there is evidence of discrimination in
violation of the Fair Housing Act or
Equal Credit Opportunity Act, or
evidence of other illegal credit practices.

Innovative or flexible lending
practices. The final rule, like the 1994
proposal, assesses an institution’s use of
innovative or flexible lending practices
in a safe and sound manner to address
the credit needs of low- and moderate-
income individuals or geographies. An
innovative practice is one that serves
low- and moderate-income creditworthy
borrowers in new ways or serves groups
of creditworthy borrowers not
previously served by the institution.
Both innovative practices and flexible
practices are favorably considered.
Although a practice ceases to be
innovative if its use is widespread, it
may nonetheless receive consideration
if it is a flexible practice. An institution
need not provide lending data
connected with a practice in order to
receive consideration. For example, an
examiner could consider an institution’s
secured credit card program as a flexible
lending practice even though the
institution has not provided its credit
card loan data for evaluation under the
other criteria of the lending test.

Compliance with private
commitments. Some commenters
suggested that, in the lending test, the
agencies should consider the extent to
which an institution has fulfilled
lending agreements that the institution
has made with third parties. The final
rule does not incorporate this
suggestion. The CRA requires the
agencies to assess an institution’s record
of helping to meet the credit needs of its
community, not to enforce privately
negotiated agreements. Therefore, an
institution’s record of fulfilling these
types of agreements is not an
appropriate CRA performance criterion.

Affiliate lending. The 1994 proposal
would have permitted consideration of
affiliate lending at an institution’s
option or if the agency determined that


