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2 DOE notes that the statutory language on
disposal quoted above uses ‘‘will’’ rather than the
term ‘‘shall’’ in setting forth the Secretary’s duty to
dispose of nuclear waste. DOE believes the use of
the predictive term ‘‘will’’ in the disposal provision
of the Act, rather than the mandatory term ‘‘shall’’
which is used in the take-title provision, indicates
that the January 31, 1998 date expresses the sense
of Congress as to when the Department should
strive to have a repository in operation, rather than
an unconditional legal obligation to initiate
acceptance of SNF by a date certain.

3 In addition, as discussed infra, beginning at
page 19, the Act contained only very limited

Continued

a disposal or interim storage facility
constructed under the Act.

Section 302(a)(1) of the Act authorizes
the Secretary of Energy to enter into
contracts for acceptance of title,
transportation, and disposal of SNF
with any person who generates or holds
title to spent fuel of domestic origin. 42
U.S.C. 10222(a)(1). Section 302(a)(5)
states that such contracts shall provide
that:

(A) Following commencement of operation
of a repository, the Secretary shall take title
to the high-level radioactive waste or spent
nuclear fuel involved as expeditiously as
practicable upon the request of the generator
or owner of such waste or spent fuel; and

(B) In return for payment of fees
established by this section, the Secretary,
beginning not later than January 31, 1998,
will dispose of the high-level radioactive
waste or spent nuclear fuel involved as
provided in this subtitle.

42 U.S.C. 10222(a)(5). DOE’s Standard
Contract contains a provision that
reflects this statutory mandate. See 10
CFR 961.11.

a. Section 302(a)(5)(A), the so-called
‘‘take title’’ provision of the Act,
requires that each contract executed by
DOE under the Act provide that ‘‘the
Secretary shall take title to the high-
level radioactive waste or spent nuclear
fuel involved as expeditiously as
practicable upon request of the
generator or owner of such waste or
spent fuel,’’ but specifically provides
that the obligation to take title applies
only ‘‘following commencement of
operation of a repository.’’ 42 U.S.C.
10222 (a)(5)(A). Thus, the Act is clear
that DOE is required to take title
‘‘expeditiously,’’ but only ‘‘following
commencement of operation of a
repository.’’ 42 U.S.C. 10222 (a)(5)(A).

Section 302(a)(5)(B), the so-called
‘‘dispose’’ provision of the Act, requires
that each contract shall also provide that
‘‘in return for payment of fees
established by this section, the
Secretary, beginning not later than
January 31, 1998, will dispose of the
high-level radioactive waste or spent
fuel involved as provided in this
subtitle.’’ 42 U.S.C. 10222 (a)(5)(B).
While the Act does not define the word
‘‘dispose,’’ it does define ‘‘disposal.’’
DOE believes that the words ‘‘dispose’’
and ‘‘disposal’’ are merely different
grammatical forms of the same word,
and that the Act’s definition of
‘‘disposal’’ also defines DOE’s obligation
to ‘‘dispose’’ under section 302(a)(5)(B)
of the Act. The Act defines ‘‘disposal’’
to mean ‘‘the emplacement in a
repository of spent nuclear fuel with no
foreseeable intent of recovery.’’ 42
U.S.C. 10101(9). Thus, the mandate to
dispose of SNF beginning January 31,

1998, like the duty to take title to SNF,
requires the existence of an operating
repository. See H.R. Rep. No. 491, Part
1, 97th Cong., 2d Sess. at 59 (1982).2

The logic, language, and structure of
section 302(a) require that the mandate
to dispose and the duty to take title
must be read together. Section 302(a)(1)
of the Act, which authorizes the
Secretary to enter in contracts with
utilities ‘‘for acceptance of title,
subsequent transportation, and disposal
of * * * (SNF)’’, indicates that the duty
to accept title and the mandate to
dispose are part of a sequential process:
The Act contemplates that ‘‘taking title’’
is a predicate to ‘‘disposal’’. Similarly,
section 123 of the Act provides that
‘‘[d]elivery, and acceptance by the
Secretary, of any high-level radioactive
waste or spent nuclear fuel for a
repository constructed under this
subtitle (42 U.S.C. 10131 et seq., the
repository subtitle) shall constitute a
transfer to the Secretary of title to such
waste or spent fuel.’’ 42 U.S.C. 10143.
The ‘‘delivery and acceptance’’
provision of section 123 implements the
‘‘take title’’ provision of section
302(a)(5)(A), and again contemplates
that DOE ‘‘take title’’ prior to disposal
in a repository.

b. Sections 302(a)(5) (A) and (B) of the
Act must not only be read together, but
also must be read in the context of the
entire Act. When read in conjunction
with other provisions in the Act, these
provisions clearly do not contemplate
nuclear waste disposal by DOE
beginning January 31, 1998, in the
absence of an operational repository.

The findings and purposes section of
the Act states that ‘‘the Federal
Government has the responsibility to
provide for the permanent disposal of
nuclear waste,’’ 42 U.S.C. 10131(a)(4),
and that the purpose of the Act is ‘‘to
establish a schedule for the siting,
construction, and operation of
repositories that will provide a
reasonable assurance that the public
will be adequately protected from the
hazards posed by high-level waste and
such spent nuclear fuel as may be
disposed of in a repository.’’ 42 U.S.C.
10131 (b)(1). As noted above, the term
‘‘disposal’’ is defined in the Act to mean
‘‘emplacement of nuclear waste in a

repository with no foreseeable intent of
recovery.’’ 42 U.S.C. 10101 (9).

However, the Act imposes numerous
prerequisites on the Department’s
ability to develop a repository and
dispose of SNF that demonstrate that
the Act did not contemplate that DOE
would have an unconditional duty to
begin disposing of SNF in 1998. For
instance, the Act provides that only
Yucca Mountain, in Nevada, is to be
characterized as a potential repository
site, 42 U.S.C 10172, and that DOE may
not commence construction of a
repository at Yucca Mountain unless
and until the site been found suitable
for a repository through the site
characterization process, 42 U.S.C.
10134. The Act specifically recognizes
that the Yucca Mountain site may be
found unsuitable for development of a
repository, and states that ‘‘if the
Secretary at any time determines the
Yucca Mountain site to be unsuitable for
development as a repository, the
Secretary shall terminate all site
characterization activities at such site
* * * (and) reclaim the site to mitigate
any significant adverse environmental
impacts caused by site characterization
at such site.’’ 42 U.S.C. 10133(c)(3).
Moreover, even if Yucca Mountain
proves suitable, the Act imposes
additional conditions on the actual
development of the site as a repository.
For example, the Act provides that the
Secretary must decide whether to
recommend approval of the site to the
President; the President must determine
whether he considers the site qualified;
and if the President ultimately
recommends development of the site to
Congress, the host state may disapprove
that recommendation for any reason at
all, in which case an entirely new law
must be enacted by Congress to override
the host state’s disapproval. 42 U.S.C.
10134 and 10135. Assuming site
suitability, a favorable Presidential
recommendation, and enactment of a
new law to override any state notice of
disapproval, the Act further requires
DOE to obtain an NRC license to
construct and operate a repository. 42
U.S.C. 10134(b).

Each of these statutory conditions for
construction and operation of a
repository represents a Congressionally-
created contingency that could prevent
or delay construction and operation of
a repository. Given the number of these
contingencies, Congress could not have
intended to impose an unconditional
obligation on DOE to take and dispose
of SNF by a date certain.3


