
12467Federal Register / Vol. 60, No. 44 / Tuesday, March 7, 1995 / Rules and Regulations

8 On November 18, 1994 and November 29, 1994,
Michigan submitted SIP revisions to comply with
the Transportation and General conformity rules.

31238) 8. According to these rules,
conformity applies to nonattainment
areas as well as maintenance areas.
Once redesignated, the Detroit-Ann
Arbor area will be a maintenance area
which will be required to conduct
emission analyses to determine that the
VOC and NOX emissions remain below
the motor vehicle emission budget
established in the maintenance plan.
Transportation and general conformity
apply to maintenance areas and
therefore, the Detroit-Ann Arbor area
must comply with these rules. The
Conformity General Preamble to the
conformity regulations further clarifies
this issue, particularly as it pertains to
areas requesting and obtaining a section
182(f) NOX exemption. According to the
conformity rules and preamble, the
Detroit-Ann Arbor area’s conformity test
will be to remain within the VOC and
NOX budgets established in the section
175A maintenance plan. Michigan has
established a motor vehicle emission
budget for NOX in the area’s
maintenance plan.

The commentor’s suggestion that the
section 182(f) exemption has no
connection to the conformity
requirements for transportation plans
and programs contained in section
176(c)(2)(A) and 176(c)(1)(B) was made
in response to the August 10, 1994
proposal to approve the section 182(f)
NOX exemption for the Detroit-Ann
Arbor area. The USEPA’s response is,
therefore, articulated in the final
rulemaking approving the section 182(f)
NOX exemption petition for the Detroit-
Ann Arbor area published elsewhere in
this Federal Register.

Comment

One commentor states that areas are
requesting exemptions from the NOX

control measures based on incomplete
modeling studies (i.e. Lake Michigan
and Southeast Michigan Ozone Studies)
which do not accurately predict the
relative contribution of mobile source
emissions because the mobile source
emissions inventory understates its
contribution to ozone production.
Furthermore, given the uncertainty of
mobile source NOX contributions to
ozone and the inaccuracy of mobile
source inventories, it is inappropriate to
remove from the SIP any NOX or VOC
conformity analysis.

USEPA Response

Exemption from the section 182(f)
NOX requirements is provided for in
sections 182(f)(1)(a) and 182(f)(3) of the

Act. Michigan submitted such an
exemption request on November 12,
1993 for the Detroit-Ann Arbor area
based on 3 consecutive years of clean air
quality monitoring data, not on a
modeling study or analysis. In addition,
approval of an exemption based on
monitoring data will be contingent on
the area’s maintenance of the ozone
NAAQS. As noted previously, a section
182(f) NOX exemption will not exempt
areas from compliance with the
conformity regulations. The USEPA
refers the commentor to the final
rulemaking approving the section 182(f)
NOX exemption petition for the Detroit-
Ann Arbor area published elsewhere in
this Federal Register.

Comment
One commentor notes that there is no

reasonable or adequate basis for
eliminating Michigan’s existing NSR
program from the current SIP. Another
commentor states that the USEPA
cannot redesignate the Detroit-Ann
Arbor area because Michigan has not
met the NSR requirements under section
182(b)(5).

USEPA Response
The USEPA believes that the Detroit-

Ann Arbor area may be redesignated to
attainment notwithstanding the lack of
a fully-approved NSR program meeting
the requirements of the 1990 Act
amendments and the absence of such an
NSR program from the contingency
plan. This view, while a departure from
past policy, has been set forth by the
USEPA as its new policy in a
memorandum from Mary Nichols,
Assistant Administrator for Air and
Radiation, dated October 14, 1994,
entitled Part D New Source Review (part
D NSR) Requirements for Areas
Requesting Redesignation to
Attainment.

The USEPA believes that its decision
not to insist on a fully-approved NSR
program as a pre-requisite to
redesignation is justifiable as an
exercise of the Agency’s general
authority to establish de minimis
exceptions to statutory requirements.
See Alabama Power Co. v. Costle, 636
F.2d 323, 360–61 (D.C. Cir. 1979). Under
Alabama Power Co. v. Costle, the
USEPA has the authority to establish de
minimis exceptions to statutory
requirements where the application of
the statutory requirements would be of
trivial or no value environmentally.

In this context, the issue presented is
whether the USEPA has the authority to
establish an exception to the
requirements of section 107(d)(3)(E) that
the USEPA have fully-approved a SIP
meeting all of the requirements

applicable to the area under section 110
and part D of title I of the Act. Plainly,
the NSR provisions of section 110 and
part D are requirements that were
applicable to the Michigan area seeking
redesignation at the time of the
submission of the request for
redesignation. Thus, on its face, section
107(d)(3)(E) would seem to require that
the State have submitted and the
USEPA have fully-approved a part D
NSR program meeting the requirements
of the Act before the areas could be
redesignated to attainment.

Under the USEPA’s de minimis
authority, however, it may establish an
exception to an otherwise plain
statutory requirement if its fulfillment
would be of little or no environmental
value. In this context, it is necessary to
determine what would be achieved by
insisting that there be a fully-approved
part D NSR program in place prior to the
redesignation of the Detroit-Ann Arbor
area. For the following reasons, the
USEPA believes that requiring the
adoption and full-approval of a part D
NSR program prior to redesignation
would not be of significant
environmental value in this case.

Michigan has demonstrated that
maintenance of the ozone NAAQS will
occur even if the emission reductions
expected to result from the part D NSR
program do not occur. The emission
projections made by Michigan to
demonstrate maintenance of the
NAAQS considered growth in point
source emissions (along with growth for
other source categories) and were
premised on the assumption that the
Prevention of Significant Deterioration
(PSD) program, rather than the part D
NSR, would be in effect, during the
maintenance period. Under NSR,
significant point source emissions
growth would not occur. Michigan
assumed that NSR would not apply after
redesignation to attainment, and
therefore, assumed source growth
factors based on projected growth in the
economy and in the area’s population.
(It should be noted that the growth
factors assumed may be overestimates
under PSD, which would restrain source
growth through the application of best
available control techniques.) Thus,
contrary to the assertion of the
commentor, Michigan has demonstrated
that there is no need to retain the part
D NSR as an operative program in the
SIP during the maintenance period in
order to provide for continued
maintenance of the NAAQS. (If this
demonstration had not been made, NSR
would have had to have been retained
in the SIP as an operative program since
it would have been needed to maintain
the ozone standard.)


