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Violation description Section or cite Baseline
assessment

Offering a mixture of a non-hazardous material and a compressed gas as an ORM–D
without properly determining the internal pressure at equilibrium in a water bath heat-
ed to 130° Fahrenheit.

173.1200(a)(ii)(E) ................... 6,200

Carrier Requirements:
Transporting railway track torpedoes outside of flagging kits, in violation of E–7991 ...... N/A ......................................... 6,000
Transporting explosives in a motor vehicle containing metal or other articles or mate-

rials likely to damage such explosives or any package in which they are contained,
without segregating in different parts of the load or securing them in place in or on
the motor vehicle and separated by bulkheads or other suitable means to prevent
such damage.

177.835(i) ............................... 5,200

Exemptions:
Requested renewal of an exemption prior to expiration, but shipped after expiration ...... N/A ......................................... 2,500
Offered or transported a packaging or otherwise performed a function covered by an

exemption after an exemption had expired (less than one year).
N/A ......................................... 2,900

Offered or transported a packaging or otherwise performed a function covered by an
exemption after an exemption had expired (more than one year).

N/A ......................................... 3,600 to 7,200

1 Cite refers to provisions in effect September 30, 1991 (see 49 CFR Part 173, revised as of October 1, 1990).

III. Consideration of Statutory Criteria
A. These guidelines are used by the Office

of Hazardous Materials Safety (OHMS) in
setting initial proposed penalties for hazmat
violations. They indicate baseline amounts or
ranges for probable violations frequently
cited in enforcement reports and set forth
general OHMS policy for considering
statutory criteria.

B. The initial baseline determination
partially considers the nature, extent,
circumstances, and gravity of the alleged
violation. That determination then is
adjusted to consider all other evidence
concerning the nature, extent, circumstances,
and gravity of the alleged violation; degree of
culpability; history of prior violations; ability
to pay; effect of the penalty on ability to
continue to do business; and such other
matters as justice may require (a major
component of which is corrective action
taken by a respondent to prevent a recurrence
of similar violations). In making a penalty
recommendation, the baseline or range may
be increased or decreased on the basis of
evidence pertaining to these factors.

C. The following miscellaneous factors are
used to implement one or more of the
statutory assessment criteria.

IV. Miscellaneous Factors Affecting Penalty
Amounts

A. Corrective Action

1. A proposed penalty is mitigated for
documented corrective action of alleged
violations taken by a respondent. Corrective
action may occur: (1) After an inspection and
before a Notice of Probable Violation (NOPV)
is issued; (2) on receipt of an NOPV; or (3)
after receipt of an NOPV (possibly after it is
solicited by an RSPA attorney). In general,
corrective action may reduce a penalty up to
25%. Mitigation may be taken into account
in the referral memo or may be recommended
prior to issuance of an Order by RSPA’s Chief
Counsel.

2. The two primary factors in determining
the penalty reduction are extent and timing
of the corrective action. In other words,
mitigation will be determined on the basis of
how much corrective action was taken and
when it was taken. Systemic action to
prevent future violations is given greater

consideration than action simply to remedy
violations identified during the inspection.

3. Mitigation is applied to individual
violations. Thus, in a case with two
violations, if corrective action for the first
violation is more extensive than for the
second, the penalty for the first will be
mitigated more than that for the second.

B. Respondents That Re-Ship
A shipper that reships materials received

from another company, in the same
packaging and without opening or altering
the package, independently is responsible for
ensuring that the shipment complies with
Federal hazmat law, and independently may
be subject to enforcement action if the
package does not comply. Nevertheless, the
reshipper is considered to have a lesser level
of responsibility for compliance in those
respects in which it reasonably relies on the
compliance of the package as received. In
most cases of this type, OHMS will discount
the applicable baseline standard by about
25%. The specific knowledge and expertise
of all parties must be considered in
discounting for reliance on a prior shipper.
This discount is applied before any
consideration of mitigation based on
corrective action.

C. Penalty Increases for Multiple Counts

Under the Federal hazmat law, 49 U.S.C.
5213(a), each violation of the HMR and each
day of a continuing violation (except for
violations pertaining to packaging
manufacture or qualification) is subject to a
civil penalty of up to $25,000. Absent
aggravating factors, OHMS, in its exercise of
discretion, ordinarily will apply a single
penalty for multiple counts or days of
violation. In a number of cases, particularly
those involving shippers, an inspector may
cite two or more similar packaging violations
for different hazardous materials. For
example, the inspector may cite the same
marking violation for two or more packages.
OHMS usually will consider those additional
violations as counts of the same violation and
will not recommend multiples of the same
baseline penalty. Rather, OHMS usually will
recommend the baseline penalty for a single
violation, increased by 25% for each
additional violation.

D. Financial Considerations

1. Mitigation is appropriate when the
baseline penalty would (1) exceed an amount
that the respondent is able to pay, or (2) have
an adverse effect on the respondent’s ability
to continue in business. These criteria relate
to a respondent’s entire business, and not just
the product line or part of its operations
involved in the violation(s). Beyond the
overall financial size of the respondent’s
business, the relevant items of information
on a respondent’s balance sheet include the
current ratio (current assets to current
liabilities), the nature of current assets, and
net worth (total assets minus total liabilities).

2. These figures are considered on a case-
by-case basis. In general, however, a current
ratio close to or below 1.0 means that the
company may have difficulty in paying a
large penalty, and may justify reduction of
the penalty or an installment payment plan.
A small amount of cash on hand representing
limited liquidity, even with substantial other
current assets (such as accounts receivable or
inventory), may warrant a short-term
payment plan. Respondent’s income
statement also will be reviewed to determine
whether a payment plan is appropriate.

3. Many companies are able to continue in
business for extended periods of time with a
small or negative net worth, and many
respondents have paid substantial civil
penalties in installments even though net
worth was negative. For this reason, negative
net worth alone does not always warrant
reduction of a proposed penalty or even, in
the absence of factors discussed above, a
payment plan.

4. In general, an installment payment plan
may be justified where reduction of a
proposed penalty is not, but the
appropriateness of either (or both) will
depend on the circumstances of the case. The
length of a payment plan should be as short
as possible, but the plan may consider
seasonal fluctuations in a company’s income
if the company’s business is seasonal (e.g.,
swimming pool chemical sales, fireworks
sales) or if the company has documented
specific reasons for current non-liquidity.

5. Evidence of financial condition is used
only to decrease a penalty, and not to
increase it.


