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using processes that may cause
explosions, including quantities,
management practices, and waste
characteristics, and is requesting data
for mixed TC/radioactive wastes which
are deepwell injected.

X. State Authority

A. Applicability of Rules in Authorized
States

Under section 3006 of RCRA, EPA
may authorize qualified States to
administer and enforce the RCRA
program within the State. Following
authorization, EPA retains enforcement
authority under sections 3008, 3013,
and 7003 of RCRA, although authorized
States have primary enforcement
responsibility. The standards and
requirements for authorization are
found in 40 CFR Part 271.

Prior to HSWA, a State with final
authorization administered its
hazardous waste program in lieu of EPA
administering the Federal program in
that State. The Federal requirements no
longer applied in the authorized State,
and EPA could not issue permits for any
facilities that the State was authorized
to permit. When new, more stringent
Federal requirements were promulgated
or enacted, the State was obliged to
enact equivalent authority within
specified time frames. New Federal
requirements did not take effect in an
authorized State until the State adopted
the requirements as State law.

In contrast, under RCRA section
3006(g) (42 U.S.C. 6926(g)), new
requirements and prohibitions imposed
by HSWA take effect in authorized
States at the same time that they take
effect in nonauthorized States. EPA is
directed to carry out these requirements
and prohibitions in authorized States,
including the issuance of permits, until
the State is granted authorization to do
so. While States must still adopt HSWA-
related provisions as State law to retain
final authorization, HSWA applies in
authorized States in the interim.

Today’s rule is being proposed
pursuant to sections 3004 (d) through
(k), and (m), of RCRA (42 U.S.C. 6924(d)
through (k), and (m)). It is proposed to
be added to Table 1 in 40 CFR 271.1(j),
which identifies the Federal program
requirements that are promulgated
pursuant to HSWA and that take effect
in all States, regardless of their
authorization status. States may apply
for final authorization for the HSWA
provisions in Table 1, as discussed in
the following section of this preamble.
Table 2 in 40 CFR 271.1(j) is also
modified to indicate that this rule is a
self-implementing provision of HSWA.

EPA’s proposal to prohibit hazardous
waste as fill material is also a HSWA
regulation. It implements RCRA sections
3004 (d), (e), (g)(5), and (m), which
provisions require EPA to prohibit all
land disposal of hazardous waste that is
not capable of being done in a manner
that is protective and that minimizes
short-term and long-term threats to
human health and the environment
from hazardous waste disposal. See also
59 FR 43499 (August 24, 1994), which
is a HSWA rule prohibiting K061 as
anti-skid/de-icing material and
implements these same LDR provisions.
Consequently, this provision, if enacted,
would be effective immediately in
authorized states.

B. Effect on State Authorization
As noted above, EPA is today

proposing a rule that, when final, will
be implemented in authorized States
until their programs are modified to
adopt these rules and the modification
is approved by EPA. Because the rule is
proposed pursuant to HSWA, a State
submitting a program modification may
apply to receive interim or final
authorization under RCRA section
3006(g)(2) or 3006(b), respectively, on
the basis of requirements that are
substantially equivalent or equivalent to
EPA’s. The procedures and schedule for
State program modifications for final
authorization are described in 40 CFR
271.21.

Section 271.21(e)(2) requires that
States with final authorization must
modify their programs to reflect Federal
program changes and to subsequently
submit the modification to EPA for
approval. The deadline by which the
State would have to modify its program
to adopt these regulations is specified in
section 271.21(e). This deadline can be
extended in certain cases (see section
271.21(e)(3)). Once EPA approves the
modification, the State requirements
become Subtitle C RCRA requirements.

States with authorized RCRA
programs may already have
requirements similar to those in today’s
proposed rule. These State regulations
have not been assessed against the
Federal regulations being proposed
today to determine whether they meet
the tests for authorization. Thus, a State
is not authorized to implement these
requirements in lieu of EPA until the
State program modifications are
approved. Of course, states with existing
standards could continue to administer
and enforce their standards as a matter
of State law. In implementing the
Federal program, EPA will work with
States under agreements to minimize
duplication of efforts. In many cases,
EPA will be able to defer to the States

in their efforts to implement their
programs rather than take separate
actions under Federal authority.

States that submit official applications
for final authorization less than 12
months after the effective date of these
regulations are not required to include
standards equivalent to these
regulations in their application.
However, the State must modify its
program by the deadline set forth in
§ 271.21(e). States that submit official
applications for final authorization 12
months after the effective date of these
regulations must include standards
equivalent to these regulations in their
application. The requirements a state
must meet when submitting its final
authorization application are set forth in
40 CFR 271.3.

The regulations being proposed today
need not affect the State’s UIC primacy
status. A State currently authorized to
administer the UIC program under the
SDWA could continue to do so without
seeking authority to administer the
amendments that will be promulgated at
a future date. However, a State which
wished to implement Part 148 and
receive authorization to grant
exemptions from the LDRs would have
to demonstrate that it had the requisite
authority to administer sections 3004(f)
and (g) of RCRA. The conditions under
which such an authorization may take
place are discussed in a July 15, 1985
final rule (50 FR 28728).

XI. Regulatory Requirements

A. Regulatory Impact Analysis Pursuant
to Executive Order 12866

Executive Order No. 12866 requires
agencies to determine whether a
regulatory action is ‘‘significant’’ The
Order defines a ‘‘significant’’ regulatory
action as one that ‘‘is likely to result in
a rule that may: (1) Have an annual
effect on the economy of $100 million
or more or adversely affect, in a material
way, the economy, a sector of the
economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or tribal
governments or communities; (2) create
serious inconsistency or otherwise
interfere with an action taken or
planned by another agency; (3)
materially alter the budgetary impact of
entitlements, grants, user fees, or loan
programs or the rights and obligations of
recipients; or (4) raise novel legal or
policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in the Executive
Order.’’

The Agency estimated the costs of
today’s proposed rule to determine if it
is a significant regulation as defined by


