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shippers, intermediaries, labor, the
insurance industry, and government
agencies identified as potential
locations for necessary ICC functions.
The Department solicited comment from
the public on the ICC’s study and held
outreach meetings with all sectors of the
industry, as well as government
agencies.

DOT also sponsored a conference on
the transportation industry of the future.
The focus of this conference, which was
open to the public, was to discuss the
likely evolution of the transportation
industry over the next fifteen years
(1995–2010) and to identify and
evaluate options for regulatory policies
that would enable the industry to
operate efficiently, as well as provide
sufficient protection to the shipping
public.

DOT Recommendations

Antitrust Immunity

Federal economic regulation of
transportation predates the antitrust
laws and has its roots in the late
nineteenth century, when railroads had
a virtual monopoly for most freight.
Although the ‘‘public utility’’ model of
regulation was subsequently applied to
all of the other modes subject to the
Interstate Commerce Commission’s
jurisdiction, it is now limited primarily
to regulation of ‘‘captive’’ rail traffic.

The trucking, rail freight, household
goods, intercity bus, water carrier, and
other surface transportation industries
still subject to economic regulation by
the ICC and FMC are competitive (either
entirely or with respect to most of the
markets they serve). Over the past two
decades, recognition of the intrinsic
competitive nature of these industries
has resulted in bipartisan legislative
efforts to reduce regulation of surface
transportation, including the number of
activities that are accorded immunity
from the antitrust laws by the ICC.

Because of the existence of
competition between and within these
industries, they bear little resemblance
to utilities having local franchise
monopolies. Even the freight railroads
face vigorous competition, often from
other modes, in the majority of the
markets they serve. Accordingly, it is
appropriate to rely on the antitrust laws
rather than burdensome and
unnecessary regulation to police these
industries.

There are two categories of
arrangements among firms to which the
antitrust laws normally apply. The first
is the cartel-type arrangement to fix
prices or allocate markets, which has no
redeeming value. Such activity should
never be permitted to occur. The second

category includes arrangements that can
have beneficial aspects that may
enhance competition. The legality of the
latter type is evaluated under a ‘‘Rule of
Reason’’ inquiry that weighs all its
relevant effects. If the activity is, on
balance, beneficial, it is not illegal and
does not need immunity from the
antitrust laws; if it is, on balance,
beneficial, the antitrust laws will not
prohibit it. Accordingly, we recommend
eliminating all antitrust immunity for
these industries.

Following are some examples of how
certain types of transportation activities
would be analyzed under the antitrust
laws.

• Rate setting. A rate bureau
agreement to impose a general rate
increase on shippers is a classic
horizontal price-fixing arrangement, a
‘‘naked restraint’’ on competition. There
is no legitimate reason to continue to
permit such per se unlawful collective
activity.

• Joint ventures. Joint rate agreements
between two or more firms providing
similar services in different geographic
markets do not generally, if ever, violate
the antitrust laws; antitrust immunity is
not needed in order for the activity to
occur. As far as household goods van
lines and their agents are concerned, as
long as there are a sufficient number of
other firms capable of performing the
services in question, joint ventures
between the van lines and their agents
should not significantly lessen
competition and should not violate the
antitrust laws. Therefore their
agreements do not need antitrust
immunity.

• Other joint operating activity. The
‘‘Rule of Reason’’ standard used by the
Department of Justice in analyzing most
kinds of joint activity under the
antitrust laws is not significantly
different from the ‘‘public interest’’
standard used by the ICC. For example,
the Commission may approve pooling
arrangements among common carriers
only where they are demonstrated to
promote better service or efficiencies
and will not ‘‘unreasonably’’ or
‘‘unduly’’ restrain competition.
Arrangements that meet this test do not
need antitrust immunity.

• Industry guides and standards.
Compilations such as mileage guides
can provide useful information to both
shippers and carriers. On the other
hand, collective agreement to adhere to
such schedules could have
anticompetitive effects. Such
arrangements should be subject to the
antitrust laws and deemed unlawful if
their beneficial effects are outweighed
by any anticompetitive effects.
Activities that are no more restrictive

than necessary to achieve the desired
results are not likely to be challenged by
the Department of Justice under the
antitrust laws.

• Information gathering and
dissemination. Carriers can use common
entities to gather and publish
information about demand, capacity,
and unilaterally-established rates,
without competitors agreeing on
specific actions that would violate the
antitrust laws.

Railroads
The Staggers Act of 1980 has

transformed the railroads from a
declining industry poised on the brink
of financial ruin to a healthy one that
provides excellent service to shippers at
rates that are, on average, well below
those of 25 years ago. The legislation
introduced significant rate deregulation,
allowing pricing flexibility where
competition is effective to protect
shippers from abuse. It also retained
significant protections for shippers in
situations where competition is either
absent or weak. The critical freedoms of
the Staggers Act must be maintained if
the rail industry is to remain financially
successful. Equally important, the basic
shipper protections that were
incorporated in 1980 are still needed
today to ensure that rates and services
for captive traffic are reasonable.
However, there are many aspects of the
rail regulatory system that can be
revised, modified or even eliminated in
light of today’s, and tomorrow’s,
competitive realities. DOT believes that
the following regulations are either
outdated or unnecessary to accomplish
the Staggers Act’s objectives, and should
be eliminated:

• Antitrust immunity for industry
agreements. The antitrust laws provide
sufficient flexibility to ensure smooth
and efficient intercarrier operations.

• Rail-shipper contract requirements.
Rail contracts should be treated in the
same manner as contracts for other
modes of transportation.

• Rate discrimination regulation.
These restrictions are a holdover from
the era of collective ratemaking, and are
no longer necessary in today’s
competitive market.

• Commodities clause. This
prohibition on carriers transporting
their own commodities is an
impediment to shipper ownership of
short line carriers.

• Rail car supply and interchange
practices. These practices can be
established without antitrust immunity.
However, the existing rules phasing-in
car hire deregulation should be
continued until deregulation is
complete.


