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generation contracts. Where the
borrower anticipates difficulty in
obtaining responsive bids on RUS
standard contract forms due to a lack of
limitation with respect to special and
consequential damages, and where the
borrower believes that such a
modification will encourage
competition through the receipt of an
alternative bid which limits the bidder’s
liability for special and consequential
damages, the borrower may make the
following approved phrase
modifications in the RUS standard
contract form on which the borrower
solicits bids:

(a) Insert new paragraphs in the
‘‘Notice and Instructions to Bidders’’ as
follows:

‘‘Proposals are invited on the basis of
alternative Liability Clauses Numbers 1 and
2. The Owner will determine on which
Liability Clause basis the award will be
made. Any other liability clauses in the
proposal or any other modifications will be
considered not responsive and unacceptable.
These Liability Clauses are defined as
follows:

Liability Clause Number 1. This will
include unmodified all of the standard terms
and conditions of the form of contract
furnished by the Owner and attached hereto.

Liability Clause Number 2. This will
include the following paragraph, in addition
to all of the standard terms and conditions,
otherwise unmodified, of the form of contract
furnished by the Owner and attached hereto:

‘Except for the Seller’s willful delay or
refusal to perform the contract in accordance
with its terms, the Seller’s liability to the
Owner for special or consequential damages
on account of breach of this contract shall not
exceed in total an amount equal to ll
percent [the borrower will insert an
appropriate percentage between 0 and 100
percent, inclusive] of the contract price.’ ’’

(b) Insert the following in the contract
documents under the ‘‘Proposal’’
section:
‘‘Price $ (Based on Liability Clause

1)llll
Price $ (Based on Liability Clause

2)llll’’

(c) Insert the following in the
acceptance section of the standard
contract form:

‘‘This contract is based on Liability Clause
Numberllll.’’

(d) In RUS Form 200, the word
‘‘Bidder’’ would replace the word
‘‘Seller’’ in the Liability Clause in
paragraph (a) of this section.

§ 1726.253 Prior approved contract
modification related to alternative bid
provision for payment to contractor for bulk
purchase of materials.

When construction is to be performed
over an extended period of time, but
large quantities of material are to be

purchased by the contractor at the
beginning of the project (e.g., cable for
URD installations), the borrower may
allow alternative bids providing for
payment to the contractor of 90 percent
of the cost of such materials within 30
days of delivery of those materials at the
job site. The borrower will retain the
right to award the contract with or
without the alternative payment
provision, however, the contract still
must be awarded on the basis of the
lowest evaluated responsive bid for the
alternative accepted.

§ 1726.254 Prior approved contract
modifications related to RUS approval of
contracts and amendments and modified
bidding requirements.

It will be necessary for borrowers to
make certain modifications to various
RUS contract forms to implement the
provisions of this part. If a RUS
approved form of contract is required to
be used by this part and private bid
opening is permitted by this part, the
‘‘Notice and Instructions to Bidders’’ of
the contract form may be modified
accordingly. Other modifications are
needed to indicate that certain
provisions related to RUS approval are
not applicable under specified
circumstances. These modifications are
as follows:

(a) RUS Form 173 Materials Contract.
No modifications.

(b) RUS Form 180 Construction
Contract Amendment. No
modifications.

(c) RUS Form 198 Equipment
Contract. For contracts NOT requiring
approval of the Administrator (in
accordance with subparts B through F of
this part) the applicable modifications
are as follows:

(1) Change Section 5(e) of the
‘‘Equipment Contract’’ to read as
follows:

‘‘(e) Each and all of the covenants and
agreements herein contained shall extend to
and be binding upon the successors and
assigns of the parties hereto provided,
however, the Seller shall not assign this
contract or any part hereof without approval
in writing of the Purchaser, and further the
Seller shall not enter into any contract with
any person, firm or corporation for the
performance of the Seller’s obligations
hereunder, or any part thereof, without the
approval in writing of the Purchaser.’’

(2) Delete Section 5(f) of the
‘‘Equipment Contract.’’

(d) RUS Form 200 Construction
Contract—Generating. For contracts Not
requiring approval of the Administrator
(in accordance with subparts B through
F of this part) the applicable
modifications are as follows:

(1) Contractor’s Proposal, Article II,
Section 3(a), Sentence 2. Delete the
words ‘‘and the Administrator.’’

(2) Contractor’s Proposal, Article II,
Section 3(d), Sentence 2. Delete the
words ‘‘and approved by the
Administrator 1’’ and the associated
footnote.

(3) Contractor’s Proposal, Article VI,
Section 7. Change to read as follows:

‘‘Nonassignment of Contract. Except as
provided in Section 8 of this Article, the
Bidder will not assign this Contract, or any
interest in any funds that may become due
hereunder, or enter into any contract with
any person, firm or corporation, for the
performance of the Bidder’s obligations
hereunder, or any part hereof without the
approval in writing of the Owner and the
Surety or Sureties, if any.’’

(4) Contractor’s Proposal, Article VI.
Delete Section 10.

(5) Acceptance. Delete the words
‘‘Subject to the approval of the
Administrator.’’

(e) RUS Form 201 Right-of-Way
Clearing Contract. No modifications.

(f) RUS Form 203 Transmission
System Right-of-Way Clearing Contract.
For contracts Not requiring approval of
the Administrator (in accordance with
subparts B through F of this part) the
applicable modifications are as follows.

(1) Notice and Instructions to Bidders,
Section 8. Delete the words ‘‘and such
acceptance has been approved by the
Administrator.’’

(2) Contractor’s Proposal, Article II,
Section 1(a). Replace the word
‘‘Administrator’’ with the word
‘‘Owner’’ in two places in the referenced
section.

(3) Contractor’s Proposal, Article II,
Section 3(d), Sentence 1. Delete the
words ‘‘and with the approval of the
Administrator1’’ and the associated
footnote.

(4) Contractor’s Proposal, Article II,
Section 3(d), Sentence 3. Delete the
words ‘‘and approved by the
Administrator2’’ and the associated
footnote.

(5) Contractor’s Proposal, Article III,
Section 1. Delete the words ‘‘and the
Administrator’’ in five places in the
referenced section.

(6) Contractor’s Proposal, Article III,
Section 1(b). Replace the word
‘‘Administrator’’ with the word
‘‘Owner.’’

(7) Contractor’s Proposal, Article III,
Section 1(e). Replace the word
‘‘Administrator’’ with the word
‘‘Owner.’’

(8) Contractor’s Proposal, Article VI,
Section 1(d). Delete the words ‘‘and the
Administrator.’’

(9) Contractor’s Proposal, Article VI.
Delete Section 10.


