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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

NATIONAL SECURITY ARCHIVE,
Plaintiff,

V.
No. 06cv01080 (GK)
THE CENTRAL INTELLIGENCE AGENCY, et al.,

Defendants.

S N N N N N N N N N

DEFENDANTS’ OPPOSITION TO PLAINTIFF’S
MOTION FOR RECONSIDERATION OR IN THE ALTERNATIVE
FOR RELIEF FROM OR TO ALTER OR AMEND JUDGMENT

Pursuant to Fed. R. Civ. P. 59(e) and 60(b)(3), Plaintiff has moved the Court to
reconsider its July 14, 2008 Order granting Defendant’s motion to dismiss. Plaintiff’s motion
pursuant to Rule 59(e) should be denied because Plaintiff has presented no new evidence that
was not previously available. Plaintiff’s motion pursuant to Rule 60(b)(3) should likewise be
denied because the CIA has not engaged in fraud, misrepresentation or misconduct, and Plaintiff
has not been prejudiced by the CIA’s conduct in this matter.

A motion for reconsideration under Rule 59(e) “need not be granted unless the district
court finds that there is an intervening change in controlling law, the availability of new
evidence, or the need to correct a clear error or prevent manifest injustice.” Firestone v.
Firestone, 76 F.3d 1205, 1208 (D.C. Cir. 1996) (internal quotation marks and citations omitted).
Granting reconsideration under Rule 59(e) is an “extraordinary measure,” id. at 1208, and

Plaintiff may not use a Rule 59(e) motion as “a vehicle for presenting theories or arguments that

could have been presented earlier.” New York v. United States, 880 F.Supp. 37, 38 (D.D.C.
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1995). See also Savers Fed. Sav. & Loan Ass’n v. Reetz, 888 F.2d 1497, 1508-09 (5" Cir. 1989)

(finding no abuse of discretion in denying a Rule 59(e) motion that sought to raise new theories
where facts were known to the movant in advance of summary judgment).

Plaintiff has been aware of the matter they complain of — that the CIA began placing the
Archive in the “other fee” category — since early February of 2008, six months before the Court
issued its July 14, 2008 Order. PIl. Mot. at 8, 11, and Exhibit B attached thereto. Plaintiff could
therefore have brought this matter to the attention of the Court at any time during those six
months and prior to the Court issuing its decision. Nor is reconsideration necessary to “prevent
manifest injustice.” Firestone, 76 F.3d at 1208. The CIA has acknowledged that it mistakenly
began categorizing Plaintiff’s FOIA requests in the “other fee” category in February of 2008, but
has now rectified this mistake. See September 5, 2008 letter to NSA, attached hereto as Exhibit
A. Plaintiff has paid no fees in association with these mistakenly categorized FOIA requests. Id.
Plaintiff therefore fails to meet the necessary standard for the “extraordinary measure” of Rule
59(e) relief. Firestone, 76 F.3d at 1208.

Rule 60(b)(3) provides that the court may relieve a party or its legal representative from a
final order where there has been “fraud . . . misrepresentation, or misconduct by an opposing
party.” Contrary to Plaintiff’s assertions, there has been no fraud, misrepresentation, or
misconduct by the CIA. As noted above, although in February of 2008 the CIA mistakenly
began categorizing Plaintiff’s FOIA requests in the “all other” fee category, the CIA has
recognized and rectified this mistake. See Exhibit A.

In any event, fraud, misrepresentation, or misconduct alone is insufficient to justify the

setting aside of a final judgment. Summers v. Howard Univ., 374 F.3d 1188, 1193 (D.C. Cir.
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2004). “Under Rule 60(b), a court must balance the interest in justice with the interest in
protecting the finality of judgments.” 1d. Therefore, to prevail on a Rule 60(b)(3) motion,
Plaintiff must show that the CIA’s conduct resulted in actual prejudice. Id. (stating that the
victim of fraud or misrepresentation or misconduct must also demonstrate actual prejudice to
warrant relief). Because Plaintiff never paid any search fees associated with the mistakenly
categorized FOIA requests (and indeed it was never the intention of the CIA to assess fees for
these FOIA requests) Plaintiff was not prejudiced by this mistaken categorization.! See Exhibit
A (noting that no fees were ever paid for the processing of the mistakenly categorized requests).
Dated: September 5, 2008 Respectfully submitted,

GREGORY G. KATSAS
Assistant Attorney General

JEFFREY A. TAYLOR
United States Attorney

John R. Tyler
Senior Litigation Counsel

[s/ Heather R. Phillips

HEATHER R. PHILLIPS, CA Bar #191620
Trial Attorney, Federal Programs Branch
Civil Division

20 Massachusetts Ave NW, 7222

PO Box 883 (US Mail)

Washington, DC 20044

Tel: 202-616-0679

Fax: 202-616-8470

email: heather.phillips@usdoj.gov
Attorneys for Defendant

! Plaintiff’s “time and resources [spent] in administratively appealing the CIA’s unlawful
conduct and in litigating this action” do not constitute prejudice to Plaintiff for purposes of its
Rule 60(b)(3) motion. See Summers, 374 F. 3d at 1195.
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Central Intelligence Agency

Washingign, D.C. 20505

5 September 2008

VIA FACSIMILE

Meredith Fuchs

General Counsel

The Naticnal Security Archive
Gelman Library, Suite 701
2130 H Street, N.W.
Wasghingten, D.C. 20037

Re: National Security Archive v. €IA, No. 06-CV-1080 (D.D.C.)
(GK)

Dear Ma. Puchsa:

I write in response to Plaintiff's Motion for
Reconsideration of the Court's 14 July 2008 Order Dismissing
Case, or, in the Alternative, for Relief from or to Alter or
Amend Judgment filed 28 July 2008, in the referenced case.

On behalf of the Central Intelligence Agency (CIa), I
sincerely apologize for the CIA's incorrect placement of the
National Security Archive into the “all other” fee category for
the Freedom of Information Act (FQIA) requestes referenced in
your motion. These CIA actions were inadvertent and admittedly
inconsistent with the CIA’s decision, described in its
8 Septamber 2006 letter to you, to “recognize the Archive as a
*‘representative of the news media’ for purposes of assessing
FOIA proceseing fees for all future requests. . . .”

With one exception that was a simple adminiztrative
mistake,! the CIA’s letters to the Archive correctly reflected
that it was never the intention of the CIA to charge the Archive
any fees for processing the FOIA requests referenced in your

! The ¢Ia’e letter, dated 30 June 2008, pertaining to request F-2007-00116,
mistakenly indicated that ths Archive had been placed in the “all other” fee
category but failed to indicate no fees would be charged for the processing
of the request.
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Meredith Fuchs

motion, and & review of our records reflects that the CIA did
not charge the Archive any fees and that the Archive never paid
any fees associated with these reguests. Nevertheless, the CIA
made a mistake in placing the Archive in the “all other” fee
category and then walving all processing fees. The CIA should
have placed the Archive in the “representative of the news
media” category, thereby obviating the need for the CIA to waive
fees. Thie letter gserves to formally withdraw the decisions
related to the FQIA requests referenced in your motion that
placed the Archive in the “all other” category, with the
understanding that the Archive has been deemed a “representative
of the news media” for these requests. No feeg of any type will
be charged for the processing of these requests.

I have also directed my staff to ensure that, in
conformance with the CIA’s B September 2006 letter to you, the
Archive is placed in the “representative of the news media” fee

category for any and all future FQIA requests the Archive
submits te the CIA.

Tf, in the future, you believe the CIA has taken any acticn
inconsistent with this letter, please contact me directly.

Sincerely,

c:%ﬁz% et

Scott A, Koch, Ph.D.
CIA FOIA Public Liaison



